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This thesis is founded on the fact that multiparty arbitration is difficult to 
achieve in the absence of an agreement among all of the disputing parties. This 
difficulty is rooted in the contractual nature of arbitration and privity of contracts, and 
has traditionally been regarded as a weakness of arbitration as compared to litigation 
where the judges enjoy the power of joining the related third parties into a litigation 
proceeding if the interests of the third party or at least one of the existing parties are 
involved. 
The thesis examines the position of Singapore’s International Arbitration 
regime in dealing with multiparty construction disputes among the main-contractor, 
the sub-contractor and the employer in the circumstances where multiple arbitration 
proceedings on the same or related matters potentially result in conflicting decisions 
that may be avoided if the disputes are treated in a single multiparty arbitration 
proceeding. For this purpose, the mechanisms for joinder or intervention of third 
parties or consolidation of related disputes are studied within the legislation, the 
institutional arbitration rules and the contractual clauses in the commonly used 
standard forms of construction main-contract and sub-contract. The thesis further 
compares those mechanisms with their counterparts in four other selected jurisdictions 
(England, Hong Kong, Australia, Netherland), in institutional arbitration rules of the 
leading arbitration institutions in those countries, and in the internationally used 
standard forms of construction main-contract and sub-contract. 
The study finds out an international trend in addressing the possibility of 
multiparty arbitration and in providing facilitating mechanisms for that purpose. 
XI 
 
Examples reflecting this trend include: the legislative granting of power to the courts 
or the arbitration tribunals to order or conduct multiparty arbitration, the inclusion of 
such power for the arbitrators in the institutional arbitration rules, or certain 
contractual arrangements such as an agreement to refer the sub-contract dispute to the 
main-contract arbitration in case of related disputes. The various facilitating 
mechanisms in the legal channels (legislation, procedural arbitration rules, and 
contracts) are examined and assessed in the thesis in order to come up with 
suggestions and solutions to be used in Singapore when dealing with the difficulty of 
multiparty international arbitration. 
The thesis argues that the facilitating mechanisms for multiparty international 
arbitration in construction disputes can yet be improved. Suggestions and 
recommendations for the Singaporean legislature, the institutional organizations and 
the parties of the contracts are put forward. Inspired by the multiparty arbitration 
mechanisms that were found outside the Singapore’s International Arbitration 
framework, the research finds that the silence in the statutory regime of international 
arbitration can be filled; the Singapore International Arbitration Centre’s Arbitration 
Rules can include rules that define the tribunal’s power to deal with the circumstances 
that require joinder, intervention or consolidation; the main-contractor, the sub-
contractor and the employer should consider entering into multiparty arbitration 
agreements that allow the conduct of multiparty arbitration among them in case of 
related disputes. 
The thesis is therefore an assessment of the legal possibility of multi-party 
arbitration under the Singapore’s international arbitration framework, and an attempt 
to come up with recommendations and solutions for avoiding the problems that arise 
due to the difficulty of multiparty arbitration.  
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Chapter 1 - Introduction  
1.1. General Statement 
Arbitration is a non-court private and binding method of dispute resolution.
1
 
According to the ICC 2008 Statistical Report, construction and engineering disputes 
were the most numerous among the cases registered for arbitration in 2008.
2
 
Arbitration is the selected method of dispute resolution in almost all standard 
construction contracts.
3
 Compared to litigation, arbitration has a series of advantages 
that particularly makes it suitable for dealing with construction disputes. As an 
introduction, the legal framework of arbitration needs to be explained first. After that, 
the advantages of arbitration will be briefly reviewed in order to verify the importance 
of arbitration as a dispute resolution method in international construction disputes. 
The discussion will then be followed by an introduction to the concerns over an 
important weakness of arbitration i.e. dealing with multiparty disputes. Unlike in 
litigation, arbitrators are unable to join the related third parties into the proceedings. 
In the case of multiple arbitration proceedings over the same issues of fact or law, 
multiple awards will be issued and there will be the risk of inconsistencies, delays and 
high expenses before reaching a final settlement. To get the most out of arbitration 
and its advantages, an attempt to overcome this weakness will then be justified.  
                                                             
1  Arbitration is defined as “a method of dispute resolution involving one or more neutral third parties 
who are usually agreed by the disputing parties and whose decision is binding.” Black's Law 
Dictionary (St.Paul, Minn: Thomas West, 2004), p.112 
2 International Court of Arbitration at the International Chamber of Commerce, “ICC 2008 Statistical 
Report” (2009) 20:1 ICC Arbitration Bulletin at 13.  
 
3 Examples are the S.I.A Articles and Conditions of Building Contract and the PSSCOC Standard 
Conditions of Contract for Construction Works (used in domestic projects) and the FIDIC Conditions 
of Contract for Building and Engineering Works Designed by the Employer (used in international 




1.1.1 The legal framework of international arbitration 
As a private method of dispute resolution, arbitration is created by the parties’ 
agreement to arbitrate their prospective or existing disputes. Such an agreement can 
be stated as a contractual clause or as a separate contract for arbitration. The 
agreement may incorporate arbitration rules of an arbitration institution by reference, 
or may confer various powers to the arbitration tribunal. Like other valid and binding 
contracts, the binding nature of arbitration is derived from the support of its respective 
national legal system. In international arbitration, various national legal systems and 
international conventions may be involved for determining the validity and the effect 
of the arbitration agreement.
4
 The term “governing law of arbitration” is meant to 
present a body of rules which sets a standard external to the arbitration agreement, 
and the wishes of the parties, for the conduct of arbitration.
5
 In each national 
jurisdiction, dual or common legislation is adopted to govern domestic and 
international arbitration.
6
 Through international conventions, a coordination of the 
various interacting national laws is sought. Therefore, international arbitration is 
governed by three levels of legal regime: First, Contracts; second, respective national 
                                                             
4  These laws include: The national law determining the capacity of the parties to enter into an 
arbitration agreement; the law governing the arbitration agreement; the law of the seat of arbitration; 
the procedural law chosen to govern arbitration; the law applicable to the substance of the dispute; the 
law of any country where provisional remedies or judicial assistance in gathering of evidence is 
requested; the law of any country where the recognition and enforcement of the award is sought; the 
law of any country where competing judicial proceedings are initiated.  See Buhring-Uhle, Ch., 
Arbitration and Mediation in International Business, (The Netherlands: Kluwer Law International, 
2006) at 44; Redfern, A. and  Hunter, M, Law and Practice of International Commercial Arbitration 
(London: Sweet&Maxwell, 2004) at78. 
 
5 Redfern, A. and Hunter, M., ibid, at 79.  
 
6  For example, see English Arbitration Act 1996 that governs both domestic and international 
arbitration; and the Singapore Arbitration Act, Cap.10.(2001, R.S. 2002), and The Singapore 
International Arbitration Act, Cap. 143 A. (2002) governing domestic arbitration and international 




legal systems and third, International conventions between states. Considering that the 
binding effect of the private contracts and the international conventions is conferred 
upon them by the national legal systems, the national legal system gains a central 
importance in the legal framework of arbitration.
7
 Whereas the parties to disputes may 
choose the substantive law of the contract in dispute, the law applicable to the 
procedure of arbitration often depends on the national law of the place of conduct of 
arbitration
8
; that is to say, the agreement of the parties for the application of 
procedural arbitration rules and laws will be effective to the extent permissible by that 
law.
9
 In Singapore, international arbitration (as defined in section 5 of the IAA) is 
automatically governed by the International Arbitration Act unless opted out by the 
parties.
10
 In the latter case, and in any arbitration that falls out of the governance of 
the IAA, the Arbitration Act is applicable.
11
 Accordingly, the selection of a national 
law contrary to Singapore law to govern the procedure of arbitration is not possible 
under Singapore law.
12
 Under the IAA, the Model law has the force of law in 
Singapore
13
, and the New York Convention is given effect. This means that an award 
                                                             
7 See Buhring-Uhle, Ch., supra note 4 at 42.  
 
8 Redfern, A. and Hunter, M., supra note 4 at 83.  
 
9 Buhring-Uhle, Ch, supra note 4 at 43.  
 
10 Section 5(2) of the Singapore IAA 
 
11 Section 3 of the Singapore AA: “This Act shall apply to any arbitration where the place of arbitration 
is Singapore and where part II of the International Arbitration Act (Cap 143 A) does not apply to that 
arbitration.”  
 
12 Some national arbitration statutes, allow the selection of other national laws to govern the procedure 
of arbitration in their state. For example, see Article 1493 of the French Code of Civil Procedure.  
 




made in any other country that is a party to the New York Convention, can be 
enforced in Singapore in the same manner as a court judgment in Singapore.
14
  
1.1.2 Advantages of international arbitration for dealing with construction 
disputes 
Enforceability: Perhaps the most important advantage of international 
arbitration over other methods of dispute resolution is the enforceability of arbitration 
awards. Enforceability in its wide concept includes three notions: Firstly, the binding 
nature of an arbitration award, i.e. it is not only a recommendation (as in mediation), 
but a binding decision that the parties have to accept; Secondly, finality of the award, 
i.e not being the subject of various appeals in higher tribunals, as is the case with 
court judgements; and thirdly the possibility of the direct enforcement of the award 
both nationaly and internationally as a result of the New York Convention.
15
  
Neutrality: One of the important features of major international construction 
projects is the involvement of parties from different jurisdictions, with different 
cultural approaches and legal systems.
16
 Considering the possibility of the parties’ 
participation in the selection of the tribunal, by reference to arbitration, a dispute is 
more likely to be determined by a neutral forum and a neutral tribunal compared to 
litigation of the dispute in the home court of one of the parties. Neutrality of an 
arbitration tribunal compared to the national courts is an advantage that is more 
evident in international arbitration where parties naturally fear the risk of bias of 
                                                             
14 Section 29 of the IAA and Art III of the New York Convention 
 
15 Redfern, A., and Hunter, M., supra note 4 at 23.  
 
16 Jenkins, J. and Stebbings, S., International Construction Arbitration Law, (The Netherlands: Kluwer 






 In a foreign court, a party may find itself in an unfair situation when 
the litigation is conducted in a language other than its own; the cost of translation of 
the documents is imposed. The obligation to use lawyers other than those who are 
accustomed to their business is another difficulty for foreign parties in litigation that 
may in turn influence the neutrality of the tribunal (inherent Bias).
18
   
Choice of Arbitrator: Disputes arising out of construction contracts are 
usually technical. Examples are disputes that arise out of matters such as the 
evaluation of the completed works, the due payments, the schedule for completion, 
etc. that are not always contractually pre-arranged, but are subjected to the discretion 
of the engineer or architect within the progress of the works. Referring such matters to 
litigation will require explanation of the nature of construction contracts, industry 
stand and the technical construction concepts to the judges. Since arbitration is a 
contract, the parties are generally free to select the arbitrator. Freedom in the selection 
of the arbitrators allows the parties to refer their technical disputes to experts in the 
field that in turn results in more technical awards with fewer flaws. For example, it 
may be appropriate that one or more of the members of the arbitration tribunal should 
be a civil engineer or someone skilled in the particular technical matters that are at 
issue.
19
 With the recent development of specialized courts in some countries such as 
the Technology and Construction Courts (TCC) in the United Kingdom, courts may 
be as technical.
20
 However, such specialized courts are not globally widespread. 
                                                             
17 Buhring-Uhle, Ch., supra note 4 at 17; Redfern, A. and Hunter, M., supra note 4 at 22. 
 
18 Redfern, A. and Hunter, M., supra note 4 at 23.  
  
19  ICC International Court of Arbitration, “Introduction to Arbitration”, available at 
http://www.iccwbo.org/court/arbitration/id4089/index.html , last viewed 1.5.2012;  Redfern, A. and 
Hunter, M., supra note 4 at 196; 
 
20 See Akenhead, Hon.Mr.Justice, “The Benefits of Using Technology and Construction Courts”, PLA 
Annual Conference, Keble College, Oxford, 23rd March 2012, available at 
6 
 
Further, due to the abovementioned major interests of the international parties i.e. 
neutrality and enforceability, specialized litigation can be more beneficial for 
domestic rather than international arbitration. The choice of arbitrator in international 
arbitration frees the parties from referring their case to a national court where the 
parties have no influence on the selection of the judge. The influence of the parties in 
the selection of the arbitrator may increase their confidence in their selected arbitrator 
and create more satisfaction for the parties.
21
  
Flexibility: Flexibility of arbitration is the reflection of the principle of party 
autonomy according to which the parties are free to design the procedure of 
arbitration in any way they deem fit and to create tailor made processes to 
accommodate the particularities of dispute.
22
 This is usually done through the 
selection of the applicable law, the language and the venue of arbitration. Complex 
disputes are likely to require a higher degree of flexibility in the resolution stage. 
Construction projects as amalgams of big-scale, inter-related and sequenced activities 
are more likely to give rise to complex disputes that can enjoy the flexibility of 
arbitration instead of the strict formalities of litigation in various aspects such as the 
location of the proceedings, the depositions, document requests, control of discovery  
and the applicable laws.  
Speed and Costs: Quick and cheaper resolution of the dispute may become 
very important in the construction domain where disputes typically arise out of big 
                                                                                                                                                                              
http://www.pla.org.uk/__data/assets/pdf_file/0017/104345/NotesAKENHEADweb.pdf , last retrieved 
14.5.2012. 
 
21 See Lew, J.D.M et al, infra note 78 at 222. It should also be noted that the important advantage of 
choice of arbitrator can produce unwanted consequences in certain circumstances such as where the 
parties refuse to co-operate in the selection of the arbitrator(s) or a party misuses their freedom by 
appointing a biased arbitrator. See Lew, J.D.M et al, at 222.  
 




scale projects that can be more vulnerable in terms of time and costs. Moreover, high 
degree of interrelatedness is a common feature of construction works. Therefore, the 
delay caused by a dispute over one part of a construction project is likely to affect the 
other parts of the project and result in further time and cost related responsibilities for 
the disputing parties and others that may be affected by the delay. Arbitration has 
historically been considered as a faster and cheaper method of dispute resolution 
compared to litigation.
23
 In recent times, some commentators believe that this feature 
of arbitration is not certain at all times.
24
 The improvements in the speed of litigation 
by the allocation of special courts for construction disputes in some countries e.g. 
England, and the increase in the various expenses of arbitration such as counsel fees, 
costs of venue and administrative fees are the facts that have affected the traditional 
time and cost advantages of arbitration. The Queen Mary University’s Arbitration 
Survey showed that among the responding corporations, the most significant concern 
associated with the use of international arbitration was the expense of arbitration. Yet, 
the study concluded that although international arbitration can sometimes be as 
expensive as transnational litigation, it represents better value for money.
25
  
Although it is probably unwise to generalize about what mechanism is faster 
and less expensive
26
, it can at least be said that arbitration has the potential of being a 
faster and cheaper means of dispute resolution in many occasions if compared to 
                                                             
23  ICC International Court of Arbitration, “Introduction to Arbitration” available at  
http://www.iccwbo.org/court/arbitration/id4089/index.html , last viewed 1.5.2012.  
 
24 Redfern, A. and Hunter, supra note 4 at 24; Buringh Uhl, Ch., supra note 4 at 269; Jenkins, J. and 
Stebbings, supra note 16 at 79; Seidenberg, S., “International Arbitration Loses its Grip: Are US 
Lawyers to blame?” (2010) 66 ABA Journal 50 available online at  
http://www.abajournal.com/magazine/article/international_arbitration_loses_its_grip/ ; and Queen 
Mary University of London, infra note 47.  
 
25 Infra note 47, Executive Summary, at 2.   
 
26  Born, G.B., International Arbitration and Forum Selection Agreements: Drafting & Enforcing  




litigation. More speed and less costs of arbitration can be achieved as a result of the 
flexibility feature of arbitration (discussed earlier)
27
. Due to the flexibility feature, the 
parties can consciously make an effort to reduce the costs by designing the various 
aspects of arbitration e.g. by selection of a cheaper place for arbitration. In addition, 
the “finality” of arbitration prevents the award from being followed by a series of 
costly appeals to superior courts; as a result, the total costs and time of arbitration is 




Privacy: Privacy of arbitration refers to the private hearing of arbitration only 
among the parties of the arbitration agreement.
29
 Privacy of arbitration is based on the 
principle of ‘privity of contracts’ that is recognized in common law. Arbitration, being 
a contract, will only be effective between the contracting parties. An arbitration 
agreement does not give any right for non-contracting parties to participate in the 
hearing. In Singapore, privity of contracts  is recognized in Go Go Delicay  Pte Ltd v. 
Carona Holdings Pte Ltd and others
30
  and  Jiang Haying v. Tan Lim Hui and 
another Suit
31
. In English law, Oxford Shipping Co Ltd v Nippon Yusen Kaisha (The 
Eastern Saga)
32
 is an example of recognition of privacy of arbitration where Leggatt 
LJ stated:  
                                                             
27 See page 3.  
 
28 Redfern, A. & Hunter, M., supra note 4; Jenkins, J. & Stebbings, S., supra note 16 at 76.  
 
29 Redfern, A. & Hunter, M., supra note 4 at 29.  
 
30 [2007] SGHC 97 
  
31 [2009] SGHC 42 
 




“The concept of Private arbitration derives simply from the fact 
that the parties have agreed to submit to arbitration particular 
disputes arising between them and only them. It is implicit in this that 
strangers will be excluded from the hearing and conduct of the 
arbitration.” 
 Privacy can be an advantage when the disputing parties wish to protect their 
interests against unwelcome disputants. However, this same feature of arbitration may 
produce problems for all or some of the disputing parties in certain circumstances, and 
turn into a disadvantage where the dispute involves third parties who are not parties of 
the arbitration contract. The problem is discussed in the following section. 
Confidentiality: While privacy refers to the hearing itself, confidentiality 
refers to the disclosure of the details of the arbitration proceeding such as the 
disclosed documents and the evidence given at the hearing. There is no express 
statutory protection of confidentiality of arbitration proceedings in the Model Law. In 
Singapore’s International Arbitration Act, confidentiality is reflected only in some 
restrictions for reporting of the proceedings otherwise than in open courts.
33
 However, 
various institutional arbitration rules and court decisions in different countries have 
supported the existence of a general principle of confidentiality in arbitration 
proceedings and the documents disclosed therein.  
For example in Singapore, general confidentiality of arbitration proceedings 
(subject to the certain exceptions and limitations) is confirmed by the High Court in 
                                                             
33  See Article 22 and 23 of the IAA.; See and compare with section 23D of the Australia’s 
International  Arbitration Act 1974  that enacts  a considerably wide range of circumstances where 
disclosure of the confidential information is allowed. Among those are: if it is necessary to ensure that 
a party to the arbitral proceedings has a full opportunity to present the party's case; and if it is necessary 
for the establishment or protection of the legal rights of a party to the arbitral proceedings in relation to 




Myanma Yaung Chi Oo Co Ltd v. Win Win Nu
34
. Also, rule 35 of the SIAC Rules 
(2010)
 
contains express confidentiality provision.  
In England, the general principle of confidentiality was recognized in Dolling-
Baker v. Merrett and another
35
, and later reaffirmed by the English Court of Appeal 
in Ali Shipping Corporation v. Shipyard Trogir.
36
 In the aforesaid decisions, the 
confidentiality of arbitration was deemed as an implied result of the private feature of 
arbitration. However, in the latter decision, the Court of Appeal acknowledged that 
“the boundaries of obligations of confidence have yet to be delineated.” 37  The 
acknowledgement is interpreted as a suggestion that the general duty of 




In the current trend of international arbitration, confidentiality of arbitration is 
not deemed as an absolute feature. For example, where public interest in the 
disclosure of information is involved, the genuine public interests may prevail.
39
  
1.1.3  Limitation of arbitration in dealing with construction disputes 
                                                             
34 [2003] SGHC 124 
 
35 [1991] (C.A) 2 All E.R. 890; see also Hassneh Insurance Co. of Israel v. Mew [1993] 2 Lloyd’s 
Rep.243. 
  
36 [1998] 1 Lloyd’s Rep.643 at 651.  
 
37 Ibid.  
 
38  Reffern, A. & Hunter, M., supra note 4 at 29.  
 
39  For examples, see these Australian decisions: Esso Australia Resources Ltd and others v. The 
Honourable Sidney James Plowman and others (1995) 183 C.L.R. 10 ; Commonwealth of Australia v 
Cockatoo Dockyard Pty Ltd [1995] 36 N.S.W.L.R.662. In both cases, the public legitimate interest in 
obtaining information about the affairs of public authorities prevailed to confidentiality; See also 




The inability of arbitration to deal with third party issues is described as “the 
weakest point of arbitration”.40 Under the general common law rule of ‘Privity of 
contract’, only the contracting parties (and not others) may enforce the rights and 
obligations that arise out of the contract. Therefore, when a dispute between two 
parties involves a third party who is not a party to the arbitration agreement, the 
arbitrator may not extend the arbitration proceedings to the third party. In litigation, 
the court enjoys such power.
41
 The classic example of a dispute involving a third 
party is where a defendant is seeking indemnification or damages relating to the 
original subject matter of the arbitration from a person that is not already a party to 
the arbitration. For instance where the Employer claims for defective works against 
the Main-contractor and the Main-contractor in turn wants to seek indemnification 
from the subcontractor whom it believes to be ultimately responsible for the defective 
works that are the subject matter of the dispute. Because there is no arbitration 
agreement between the Employer and the sub-contractor, the arbitrator may not allow 
joinder of the subcontractor into the main-contract arbitration proceedings. Multiple 
proceedings about the same subject matter (defective works) will then be required 
(See Table 1).  
  
                                                             
40  Halsbury’s Laws of Singapore (Singapore: Lexis Nexis, 2003) vol.2 at para [20.080]; See also 
Mustill,M.& Boyd,S., Commercial Arbitration (London: Butterworth, 1989) at 143; Redfern, A., and 
Hunter, M., supra note 4 at 25; Speaight, A., & Stone, G., Architects Legal Handbook (Netherlands: 
Elsevier, 2004) at 206 where one of the disadvantages of arbitration is stated to be the lack of effective 
means to deal with disputes involving more than two parties; and Paulson, J. et al, The Freshfields Guid 
to Arbitration Clauses in International Contracts (Netherlands: Kluwer law International, 2011) at 96.  
41 In Singapore, the court’s power is based on Order 4 Rule 1 [Consolidation, etc., of causes or matters] 




Arbitration ‘A’ Arbitration ‘B’ 
Arbitrator ‘A’ Arbitrator ‘B’ 
Evidence set ‘A’ Evidence set ‘B’ 
Expert ‘A’ Expert ‘B’ 
Arbitration seat ‘A’ Arbitration seat ‘B’ 
Applicable law ‘A’ Applicable law ‘B’ 
Award ‘A’ Award ‘B’ 
 
Table 1 - Multiple Proceedings 
        
The main negative effect of multiple proceedings in respect of the same 
subject matter is the risk of inconsistent awards on the same matters of fact or law.42 
In the above example, if defective workmanship is found as of fact in the arbitration 
of the main-contract dispute, and no defective workmanship is found in the arbitration 
of the sub-contract dispute, the main-contractor will be put into a difficult and unfair 
position. This situation is described as the weakest point of arbitration.43 Although the 
main-contractor, as the middle party, is more at risk of such inconsistent awards, the 
absence of third party procedure mechanisms in arbitration may also affect the 
employer and the sub-contractor. If the employer has claims regarding the same set of 
facts e.g. the defective works against the main-contractor and the subcontractor, he 
                                                             
42 Singapore Law Reform and Review Division, Review of Arbitration Laws (2001):“There are many 
practical reasons for consolidation of arbitration proceedings such as avoidance of repetitive hearings 
and reproduction of similar evidentiary documents, consistent findings, a ‘one stop’ resolution process, 
all of which would lead to savings in cost and time.” 
 




may similarly risk inconsistent findings in the two different proceedings in arbitration 
(with the main-contractor) and in litigation (with the subcontractor). Similarly, the 
subcontractor (as a non-party to the arbitration agreement in the main contract) may 
sometimes need to intervene in the arbitration between the Employer and the Main-
contractor to protect its interests.  
Apart from the risk of inconsistencies, absence of multiparty arbitration 
mechanisms may also impose practical inconvenience for one or more parties; the 
process of dealing with several parallel arbitrations may take a longer time and 
impose more costs on all or some parties before the dispute is finally settled among all 
of the relevant parties. Time and costs of the double preparation of documents and 
evidence, the arbitration venue, arbitrators’ fees, counsel’s fees may be saved by a 
single multiparty arbitration, although this may not be the case in all circumstances, 
such as where the complexities of multiparty proceedings are greater than the 
advantage of being a simple ‘one stop’ resolution process. In addition, preparation of 
evidence in multiple proceedings in respect of the same factual issues may entail 
difficulties for one or some of the parties44. For example, the evidence may not be 
available in the later proceedings or the witness observations and/or expert reports 
may be different in each of the proceedings. Due to the high degree of 
interconnectedness of the works and the web of related contracts, the construction 
industry can be at high risk as a consequence of absence of third party arbitration 
mechanisms. In international arbitration, engineering and construction disputes offer 
numerous examples of parallel proceedings.45 The web of contracts in construction 
projects and the subsequent chain of responsibility in the absence of a multiparty 
                                                             
44 Singapore Law Reform and Review Division , supra note 42. 
 
45  Cremedes, B.M. and Madalena, I., “Parallel Proceedings in International Arbitration Disputes” 




arbitration mechanism create multiple proceedings in construction disputes; a fact 
described as ‘the main limitation of construction arbitration’.46 
 
1.1.4  Significance of the limitation in international arbitration  
A research by the School of International Arbitration at Queen Mary 
University of London indicated that the need to improve the frame-work for 
multiparty and multi-contract disputes was one of the major concerns of in-house 
counsel at large multinational corporations.47 In respect of the aforesaid limitation of 
arbitration (discussed in 1.1.2), international arbitration is more disadvantaged as 
compared to domestic arbitration. In domestic cases, the courts may use their 
discretionary powers to control the arbitration and to bring about the most efficient 
and fair resolution of dispute where multiple parties are involved. This discretion does 
not exist within the International regime where the principle of Minimum Court 
Intervention prevails (Article 5 of the Model Law48). A comparison of section 6(2) of 
the Singapore Arbitration Act49 (applicable to domestic arbitration) and section 6(2) 
of the Singapore International Arbitration Act50 is an example to illustrate the above 
statement within the statutory regime of arbitration in Singapore: If a  domestic 
multiparty dispute is brought to court in Singapore and the claim includes matters that 
are subject to arbitration agreement between some of the parties, the judge may apply 
                                                             
46  Chan Ch. F.P., “Arbitration in Construction Disputes” (2000) available online at :  
http://www.lawgazette.com.sg/2000-1/Jan00-16.htm Retrieved april 6, 2010 
47 Queen Mary University of London School of International Arbitration, International Arbitration: 
Corporate Attitudes and Practices (2006) available online at 
http://www.arbitrationonline.org/docs/IAstudy_2006.pdf , Retrieved march 17, 2011 at p.22. 
48 UNCITRAL Model Law on International Commercial Arbitration 1985, United Nations, 2008.  
49 Arbitration Act,  Cap.10, 2001, R.S. 2002. 
50 International Arbitration Act, Cap.143 A, 2002. 
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their discretion of stay positively if stay of court proceedings in favor of a multiparty 
arbitration is more likely to result in a convenient and fair outcome.51 In this case, an 
order for stay of litigation in favor of multiparty arbitration will be issued. The court 
may also apply its discretion of stay negatively by refusing to stay the proceedings if 
it is of the view that a single court proceeding is more likely to result in a consistent, 
efficient and final settlement of dispute. 52  On the contrary, in the context of 
international arbitration, under section 6(2) of the Singapore International Arbitration 
Act and Article 8 of the Model Law, the court is bound to stay the litigation so far as 
the proceedings relate to that matter unless the agreement is null and void, inoperative 
or incapable of being performed.  
 In domestic arbitration, the recognition and enforcement will usually be 
through the courts of the same jurisdiction. An international arbitration award 
however, if based on an order by court absent the agreement or consent of all of the 
parties (in respect of submission of the dispute to arbitration and composition of the 
tribunal), will risk unenforceability in the place of enforcement (Article V of the New 
York Convention -See appendix 5). Under Article V(1)(d) of the New York 
Convention, one of the grounds for refusal of enforcement of an arbitration award is 
that the arbitral procedure was not in accordance with the parties’ agreement. 
Absent the possibility of a multiparty international arbitration, parallel 
arbitrations or court proceedings will be created; in international arbitration, 
inconsistencies in related or parallel litigation may induce more complexities 
compared to the same situation in domestic arbitration, as a result of the likely 
                                                             
51  See Yee Hong Pte Ltd v. Tan Chye Andrew (Ho Bee Development Pte Ltd, Third Party) [2005] 
SGHC 163 where the High Court of Singapore applied its discretion of stay positively. 
 
52  See the domestic case of Go Go Delicacy Pte Ltd v. Carona Holdings Pte Ltd and others [2007] 





differences in the jurisdiction rules of the various national courts, their particular 
conduct of procedure, the applicable laws, and the effect of the foreign judgments in 
other respective countries. In terms of jurisdiction, some courts may assume 
jurisdiction based on the residence or headquarters of the defendant, the nationality of 
the plaintiff, or the occurrence of the liability creating events or other grounds. As a 
result, various courts may have jurisdiction over a dispute with international elements. 
The existence of a choice of jurisdiction for the plaintiff may create a bias in favor of 
the plaintiff or the likelihood of a very high damages award.53 Plus, due to the absence 
of universal jurisdiction standards, related disputes in a multiparty international 
project may lead to multiple lawsuits and can cause considerable costs, delays, and 
uncertainty.54 In terms of complexities that may arise out of the different procedural 
conducts in transnational litigation, an example is the fundamental difference between 
the adversarial and inquisitorial common law and civil law procedures in taking the 
evidence. The difference may produce trouble for a foreign party in a litigation 
applying an unfamiliar evidence taking trend. Further, gathering evidence abroad may 
entail judicial conflicts e.g. where discovery conducted by a foreign court is 
considered as a violation of the local country’s sovereign laws.55 Also, the multiplicity 
of the substantive laws that may apply to the various related proceedings may be 
another source of uncertainty where related disputes in an international project lead to 
parallel related litigation in the absence of a multiparty arbitration proceeding. Finally, 
at the enforcement stage, due to the territorial limitations of jurisdictions, a court 
                                                             
53 Buhring-Uhle, Ch., supra note 4 at 18.  
 
54 Ibid, at 19.  
 




judgment has no force outside its jurisdiction, in the absence of recognition by a 
competent authority of the respective foreign country.56  
The aforesaid problems caused by transnational litigation of the related 
disputes in parallel with an international arbitration may be reduced by way of 
enabling multiparty arbitration. Via multiparty international arbitration of the related 
disputes, bias of national courts and the consequent likelihood of abuse of forum by 
the plaintiff (see page 16) are less likely to happen considering that the venue of 
arbitration is agreed by the parties, or decided by the selected arbitration institution in 
the absence of such an agreement. In respect of a multiparty international arbitration, 
parallel arbitral proceedings are less likely to happen because under the Article II (3) 
of the New York Convention, the courts should decline jurisdiction where faced with 
an arbitration agreement. In the previous paragraph, a dispute related to an arbitration 
proceeding (but not under the same arbitration agreement and not between the same 
parties) was assumed to end up in a national court, in parallel with the arbitration; the 
court does not have any reason to avoid the exercise of jurisdiction. Now let us 
assume that a transnational litigation has been commenced in a national court, despite 
a multiparty international arbitration among all of the related parties. Here, the court 
has the obligation to refuse to exercise its jurisdiction under the Article II (3) of the 
New York Convention. As a result, litigation proceeding(s) in parallel with a 
multiparty arbitration can be avoided where multiparty arbitration is enabled by the 
agreement of the parties;  
Multiple proceedings as a result of absence of international multiparty 
arbitration may also occur in the form of two or more parallel arbitration proceedings 
in respect of related issues. For example, in the classical example of related main-
                                                             




contract and sub-contract disputes, where there are separate arbitration agreements 
between the parties, two parallel arbitrations may have to be created, both in respect 
of the same subject matter e.g. the defective construction works. As a result of the 
principle of competence- competence in arbitration, each arbitral tribunal will decide 
about its jurisdiction. Consequently, the two arbitrations may both be established and 
end up in conflicting awards. The principle of res judicata cannot be used in this 
example of parallel arbitrations to resolve the conflict, considering that the 
proceedings are not exactly between the same parties and on the same subject matters. 
Adding up the fact that the principle of stare decisis cannot be applied in arbitration, 
the problem of parallel proceedings and inconsistent awards will remain. It is stated 
that multiparty international arbitration may be a solution to avoid those 
inconsistencies.57   
1.2  Purpose of the study  
The general inability to conduct multiparty arbitration in the absence of a 
multiparty agreement is a recognized limitation of arbitration among legal scholars.58 
Having noted the significance of the limitation of international arbitration in dealing 
with third party issues and considering the potential advantages of arbitration as a 
method of dispute resolution in construction industry, two major goals are sought in 
this research.  
                                                             
57 Cremedes, B.M. and Madalena Supra note 45 at 540. For other solutions to avoid the problems of 
parallel proceedings in arbitration, see  Romanetti, A., “Preventing the Multiple and concurrent  
Arbitration Proceedings: Waiver Clauses” (2009) 2 Stockholm International Arbitration Review 75-
101.  
 
58 Halsbury’s Laws of Singapore (Singapore: Lexis Nexis, 2003) vol.2 at para [20.080]; Mustill,M.& 
Boyd,S., Commercial Arbitration (London: Butterworth, 1989) at 143; Speaight, A., & Stone, G., 
Architects Legal Handbook (Netherlands: Elsevier, 2004) at 206; Paulson, J. et al, The Freshfields Guid 




The first aim of the research was to examine, explore and assess the current 
position of the Singapore International Arbitration law on multiparty construction 
disputes. For this purpose, the available legal measures to enable multiparty 
arbitration or to avoid the problems of multiple proceedings are analyzed in this study. 
These measures are examined within the three channels of Singaporean legislation, 
institutional arbitration rules of the SIAC and the standard conditions of contract and 
subcontract that are commonly used in Singapore.59 In addition, the position of the 
Singapore international arbitration regime (comprised of the three aforesaid channels) 
on various types of disputes that may require the possibility of multiparty arbitration 
are compared with the position of other selected jurisdictions.60 The various forms of 
multiparty disputes include the circumstances that require joinder of third parties, 
intervention by third parties, and consolidation of related disputes.  
The second aim of the research was to investigate into possible solutions to 
deal with the weakness of arbitration in addressing multiparty construction disputes in 
Singapore’s international arbitration legal framework. In other words, how to legally 
or contractually rope-in the main-contractor, the sub-contractor and the Employer in 
the process of arbitration in order to avoid multiple proceedings and its unwanted 
consequences such as inconsistent results or lengthened final settlement. Legislation 
                                                             
59 These include: Singapore Institute of Architects, Articles and Conditions of Building Contract, Lump 
Sum, 8th ed (Singapore, Singapore Institute of Architects, 2008) and Conditions of Sub-Contract for use 
in conjunction with the Main Contract, 4th ed (Singapore: Singapore Institute of Architects, 2008); 
Building and Construction Authority of Singapore, PSSCOC Standard Conditions of Contract for 
Construction Works (Singapore: Building and Construction Authority, 2008) and PSSCOC Standard 
Conditions of Nominated Sub-Contract (Singapore: Building and Construction Authority, 2008); Real 
Estate Developers Association of Singapore, REDAS Design and Build Conditions of Contract 
(Singapore: Real Estate Developers Association, 2011); International Federation of Consulting 
Engineers, Conditions of Contract for Building and Engineering Works Designed by the Employer 
(Geneva: FIDIC, 1999) and Conditions of Sub-contract for Construction (Geneva: FIDIC, 2009 test 
edition) 
 
60 England, Australia, Hong Kong and the Netherland were the selected jurisdictions. For more details 
on the reasons of the selection, see “the selection of resources” in the Research Methodology of the 




of selected jurisdictions, standard forms of construction contracts and selected 
institutional arbitration rules are examined in order to explore the possible solutions to 
the problem of multiple proceedings in respect of multiparty or related separate 
disputes.61  Lessons are sought for use within the Singapore’s legal framework of 
international arbitration.  
Accordingly, the research has investigated into the following questions:  
1- What are the current available mechanisms and limitations in Singapore’s 
international arbitration’s legislative regime to deal with related main-contract and 
sub-contract disputes that may require multiparty arbitration? What are the justifiable 
grounds for joinder, intervention and consolidation of related main contract and 
subcontract disputes under Singapore’s law? Are those justifiable grounds are 
reflected in the Singapore’s international arbitration legislation? 
2- How have Singapore courts addressed the possibility of multiparty arbitration 
between the Employer, the main-contractor, and the sub-contractor(s) in construction 
projects?  
3- Under what circumstances can multiparty arbitration be conducted among the 
aforesaid parties based on the arbitration rules of the Singapore International 
Arbitration Centre? What are the powers of the arbitral tribunal for the conduct of 
international multiparty arbitration among these parties?  
4- What are the limitations of multiparty arbitration of related construction 
disputes in Singapore’s system of international arbitration? How do the above 
positions in Singapore’s legislation, case law, and institutional arbitration rules differ 
from the positions of their equivalents in other selected jurisdictions?  
                                                             
61 The selected legislations, institutional arbitration rules and standard forms of contracts are explained 
in 1.4 (Research Methodology/selection of the resources). See pp26-29.  
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5- Are there are any statutory measures which may be adopted in Singapore’s 
international arbitration legislation and institutional rules of arbitration for dealing 
with related main-contract and sub-contract disputes in a way to avoid the legal and 
practical problems of multiple arbitration proceedings and to be better suited for the 
needs of the parties in this industry? 
6- How have the familiar standard forms and conditions of contract in the 
construction industry in Singapore addressed the related main-contract and sub-
contract disputes; are multiparty arbitration among the Employer, the main-contractor 
and the sub-contractor made available under any of those standard contracts? What 
are the limitations of multiparty arbitration in the selected standard contracts? How 
may the standard clauses be ameliorated in terms of providing for possibility of 
multiparty arbitration especially in their fullest forms namely joinder and 
consolidation? 
7- What are the contractual mechanisms that can be incorporated in ad hoc 
construction contracts and sub-contracts to enable the conduct of multiparty 
arbitration?  
8- What are the key issues for each of the contracting parties to consider before 
agreeing on the aforesaid terms or entering into multiparty arbitration agreements?  
 
1.3  Scope of the study 
Although the limitation of arbitration in dealing with multiparty disputes and 
the possible solutions within the legislative, contractual and institutional multiparty 
arbitration mechanisms may apply to multiparty disputes outside the construction 
industry, this research is limited to the domain of construction law and focused on the 
disputes that are subject matters of international arbitration. The disputes between the 
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main-contractor(s), the Sub-contractor(s) and the Employer(s) are the main concern of 
this study.  
The jurisdiction of Singapore (the country of conduct of the study) is 
addressed in the first instance, although legislation in other selected jurisdictions62 
was also looked at. In other words, this study focuses on the standpoint of Singapore’s 
law in respect of international arbitrations that are conducted in Singapore. As 
explained in the introductory part of the thesis, the legal framework of international 
arbitration allows parties from any jurisdiction to subject their international arbitration 
to the applicable procedural arbitration law of their choice so long as the national law 
of the place of conduct of arbitration gives effect to that choice. The possibility of the 
multiparty conduct of arbitration falls under the category of procedural issues. 
Accordingly the jurisdiction of Singapore, as the main framework of the study, refers 
to Singapore’s procedural arbitration law.63 However, it is noted that in addition to 
arbitrations conducted in Singapore, Singapore’s law of arbitration can also become 
applicable in instances that the arbitration is conducted in any country that allows the 
selection of Singapore’s arbitration law to be applicable to the arbitrations conducted 
in that country.64 As a result, the outcome of the study may wholly or partially be used 
in other jurisdictions as well. Further, the study of the arbitration law of the selected 
jurisdictions will help to achieve an understanding of the stand point of Singapore’s 
international arbitration legal regime in comparison with other jurisdictions. Such an 
understanding can be useful for the parties in the choice of the well fitted situs of 
                                                             
62  The selected jurisdictions and the reasons of their selection are explained in the Research 
Methodology section of the thesis.  
 
63 The legislative sources of Singapore’s arbitration law were explained earlier in General Statement.  
 
64 For example, see Art.1493 of the French Code of Civil Procedure allowing the possibility of having 
the procedure governed by the national law of another country, where the arbitration is being 
conducted in France. 
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arbitration with particular attention on the possibility of multiparty arbitration under 
the various laws, and their own anticipated needs.  
International arbitration in Singapore may include a wide scope of disputes: 
Evidently, disputes arising out of contractual claims can be subjected to arbitration 
upon the parties’ agreement. In respect of arbitration of tortious claims that arise in 
close connection with the contract, it is ultimately the law of the forum that gives 
legal affect to the consequences of the parties’ contractual choice of law to govern 
their non-contractual obligations. In Singapore, presently, it is also accepted that 
subject to the existence of sufficient nexus to the contractual relationship, tortious 
claims can also fall within an arbitration clause that provides for “arbitration of 
disputes arising under the contract”. 65  In any case, the power of the parties for 
subjecting their contractual or tortious claims to arbitration has to be Bona fide, in 
accordance with any mandatory rules of the forum, and the fundamental public 
policies.66  
The scope of this study is limited to multiparty disputes that arise out of 
multiple contracts where arbitration cannot be extended to the third parties under any 
of the currently recognized exceptions to the privity rule, i.e. incorporation by 
reference, novation, assignment, agency, corporate veil piercing, estoppel or legal 
                                                             
65 This can be concluded from a trilogy of Singapore Court of Appeal decisions in: The Rainbow Joy 
[2005] 3 SLR 719 (CA); Rickshaw Investments Ltd v. Nicolai Baron von Uexkull [2007] 1 SLR 377 
(CA); Good Earth Agricultural Co Ltd v. Novus International Pte Ltd [2008] 2 SLR 711. See Yeo, 
Tiong Min, The effective Reach of Choice of Law Agreements” (2008) 20 Singapore Academy of Law 
Journal 723; see also Pryles, M. and Waincymer, J., “Multiple Claims in Arbitrations between the  
same Parties” (2008) available online http://www.arbitration-
icca.org/media/0/12223886747020/multiple_claims_in_arbitrations_between_the_same_parties.pdf , 
last retrieved 10.5.2012, at 4; Gaillard, E. and Savage. J. (eds), Fouchard, Gaillard Goldman on 
International 
Commercial Arbitration (The Netherlands: Kluwer Law International, 1999) at 210.  
 




third party beneficiaries (s.9 of the Rights of Third Parties Act). 67 The distinction 
between the above exceptions and the subject matter of this study is described as 
‘distinguishing the non-signatory issue from the issue of joinder and consolidation’.68  
 
1.4  Research Methodology  
The nature of this study, as a law research, requires following the traditional 
doctrinal legal research methodology. In addition, a survey was conducted to achieve 
an insight into the views of the practitioners in the construction industry and to relate 
the theoretical research with the actual practice of multiparty arbitration. 
 Doctrinal methodology is a normative and theoretical approach that is used to find 
the position of the law on a particular fact, by referring to primary and secondary 
resources.69 Doctrinal research methodology is similar to a literature review in social 
science added to a thorough logical analysis by the researcher.70 ‘Finding all of the 
relevant rules from the sources’, and ‘logical reasoning based on those rules’ are the 
main two elements in this study and any typical legal research. Comparative 
analytical techniques were particularly used in this study in order to develop lessons 
(from other jurisdictions) for Singapore.  
Accordingly, the main part of this study that is based on a doctrinal research 
methodology  consists of the following phases:  
                                                             
67 See Jiang Haying v. Tan Hui and Another Suit, supra note 31.  
68 Honatiau, B. “Multiple Parties and Multiple Contracts in International Arbitration” in Permanent 
Court of Arbitration(ed) Multiparty Actions in International Arbitration (Oxford: Oxford University 
Press, 2009) at 40. 
 
69 Williams, G.., Learning the Law (London: Sweet & Maxwell, 2002) at 206. 
 
70 Chynoweth, P., “Legal Research “ in Knight & Ruddock (eds) Advanced Research Methods in the 
Built  Environment (London: Wiley Blackwell, 2008). 
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1- Locating and analyzing the legislation related to the arbitration of international 
multiparty arbitration disputes within the selected jurisdictions; 
2- Locating and analyzing the case law addressing the arbitration of multiparty 
disputes within the selected jurisdictions; 
3- Locating and analyzing the arbitration clauses within the selected standard 
construction contracts; 
4- Locating and analyzing the rules addressing the arbitration of multiparty disputes 
within the institutional arbitration rules incorporated  in the standard forms of contract 
and also the respective rules within other leading international arbitration institutes; 
5- Locating and analyzing the published arbitration awards addressing the issue of 
arbitration in multiparty disputes; 
6- Locating and analyzing of the existing doctrines in respect of arbitration of 
multiparty disputes; 
7- Defining the lacuna in the legislation, the gaps within the institutional rules and the 
standard forms of construction contracts; 
8- Deriving suggestions and solutions by way of doctrinal analysis to overcome the 
limitation of arbitration in dealing with multiparty construction disputes. Possible 
reforms within the legislation, procedural institutional rules and construction contracts 
will be investigated from a legal point of view seeking to move towards a more 
efficient arbitration regime for the resolution of multiparty construction disputes in 
Singapore.  
Selection of the resources 
The primary legal sources in common law jurisdictions include case law and 
legislation. The information from primary legal sources may be supplemented by 
secondary materials. In this study, the secondary materials include standard forms of 
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The study of the legislation in various jurisdictions would perhaps not be as important 
if this research did not fall within the area of international arbitration law. In 
international arbitration, autonomy of parties allows the selection of applicable 
substantial and procedural laws. Therefore, in an arbitration conducted in Singapore, 
the law of another country may be applied if selected to be applicable by the disputing 
parties. Therefore, in the selection of the resources of this study and other typical 
studies in international arbitration law, legislation of other jurisdictions becomes an 
important legal resource. In this study, referring to the legislation of countries other 
than Singapore was not only because of the likelihood of their application within the 
legal framework of Singapore, but also with a view to be better equipped when 
interpreting the current position of the Singapore’s national legislation addressing 
international arbitration which is the focus of the research. 
In the study of the various legislations, England, Australia, Hong Kong and the 
Netherlands were the selected jurisdictions of interest. The major reason for the 
selection of the first three jurisdictions was the fact that, similar to Singapore, they are 
from among the family of common law systems and hence have more significance for 
a study that is focused on Singapore’s legal regime. Furthermore the selected 
countries are considered among important hubs of international arbitration.  Despite 
having a civil law system, Netherland’s jurisdiction was also selected considering its 
special approach in addressing the problem of multiparty arbitration in its legislation.  
                                                             
71 For more on sources and strategies of research and practice in international commercial arbitration 
see Strong, S.I., “Research in International Commercial Arbitration: Special Skills, Special Sources”, 
(2010) 20:2 The American Review of International Arbitration.  
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Based on the same logic, case law of the selected common law jurisdictions was 
studied as well.  
Apart from the legislation and case law, contractual clauses are another means of 
addressing multiparty arbitration. Three local standard forms of construction contracts 
produced by the Singapore Institute of Architects (SIA), Building and Construction 
Authority of Singapore (BCA), and the Real Estates Developers Association of 
Singapore (REDAS), and four non-local standard forms produced by the International 
Federation of Civil Engineers (FIDIC), the UK Institutions of Civil Engineers (ICE), 
and the UK Joint Contracts Tribunal (JCT) were the resources of this study. The 
reason for the selection of these forms was their wide usage and significance in the 
construction industry around the world 72 . Each of the selected standard forms is 
studied together with their parallel form of sub-contract. Apart from direct contractual 
arrangements addressing multiparty disputes, the selected applicable procedural rules 
in each form can be an effective means of managing the arbitration of multiparty 
disputes, if the rules include appropriate arrangements. Therefore, the applicable 
institutional arbitration rules selected in the aforesaid standard forms of contracts 
constitute another important source of this study. 
It should be noted that the forms per se cannot be the only factors that decide the 
applicable law of the contract. This is due to the framework of international 
arbitration and the restrictions that exist in the overriding mandatory provisions in the 
various interactive national laws. For example, in respect of the accidents that might 
                                                             
72 For a brief history of the evolution of the Standard Forms of Construction Contracts see Chan Yuet 
Li, M.(2006) NEC1993 as Radical Changes to the Malaysian Standard Forms of Contract, Master’s 
thesis, universiti Teknologi Malaysia,  pp 1-5. 
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happen on site, the rules of conflict of law of the forum should ultimately give effect 
to any possible other applicable law.73 
In addition to the institutional procedural arbitration rules that were incorporated in 
the examined standard forms of construction contract, the rules produced by London 
Court of International Arbitration(LCIA) 74 , the Australian Centre for International 
Commercial Arbitration (ACICA)75 and the Netherlands Arbitration institute (NAI)76 
were examined subsequent to the study of the substantive law of international 
arbitration in the home countries of these institutions.  
Arbitration awards do not create binding precedents. However, they have persuasive 
value and can be the reflection of actual approaches in dealing with multiparty 
disputes in the tribunals. Therefore, subject to their accessibility, the respective 
awards from the tribunals established under the aforesaid selected arbitration rules 
were another resource for this study. Despite the confidential and private nature of 
arbitration, some international awards are published by the leading arbitration 
institutions.  
Other resources for this study were the New York Convention, the UNCITRAL Model 
Law of arbitration, the official national law revision committee reports, conferences 
and academic works that have addressed the limitation of multiparty arbitration.  
The supplementary survey 
A small scale supplementary survey was conducted with a view to relate the 
theoretical research with the actual practice, and to serve as an additional input to help 
                                                             
73  See the previous discussions in “The legal framework of international arbitration” in “General 
Statement” of this thesis. 
 
74 London Court of International Arbitration , Arbitration Rules, 1998. 
 
75 Australian Centre for International Commercial Arbitration, Arbitration Rules, 2005. 
  
76 Netherlands Arbitration Institute Rules, 1998, amended 2001. 
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assessing the position of the Singapore’s international arbitration law on the 
arbitration of multiparty disputes. To avoid repetition, readers are referred to chapter 
six of this study for the detailed methodology of the conduct of the supplementary 
survey.  
1.5  Significance of the study 
 In this study, an attempt is made to further develop the existing literary efforts 
to promote the arbitration of multiparty disputes in the construction sector. The key 
existing works have been described in the second chapter of the study. A unique 
contribution that this study is attempting to make is to recommend the benefits of 
enabling multiparty arbitration in the construction disputes in Singapore, given that 
Singapore has a booming construction industry that attracts developers, contractors, 
sub-contractors, buyers and construction industry professionals from both in and 
outside of Singapore. This is an aspect that has not been dealt with in detail in the 
existing literature. Thus, this study will show that the existing legislation, institutional 
rules and contractual mechanisms can be improved in addressing the problems of 
multiparty arbitration. In addition to the practical benefits to the parties to a 
construction dispute, the arbitration regime of Singapore can also benefit by reducing 
the risk of conflicting decisions on the same issues of law and/or fact, and thus 
preserving two of the main objectives of arbitration, finality and certainty. The policy 
towards making Singapore into an arbitration hub has been followed by the Singapore 
government during the past years. According to Senior Minister- professor S 
Jayakumar, Singapore is constantly re-examining its legal regime on arbitration to 
ensure that it is arbitration friendly and it stays competitive. He emphasised that 
having a robust legal system and effective arbitration infrastructure is one of the 
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factors that can ensure success in making Singapore an arbitration hub. 77  The 
assessment of the existing legal mechanisms that enable the possibility of conduct of 
multiparty arbitration, and investigating into further possible solutions, may 
contribute to the move in the direction of the above mentioned policy. 
 
1.6 Limitation of the study 
In the common law system, legal precedents are significant sources of law. The 
position of the law on various actual circumstances is clarified and developed by case 
law. As legal relationships develop and new concepts occur in disputes, law is also 
developed through the examination of precedents and their application to the new 
concepts by the judges. The disputes that are subjects of international arbitration are 
less likely to end up in the national courts due to the worry of the parties of probable 
bias, or for confidentiality reasons. As a result, troublesome areas of international 
arbitration of multiparty disputes have not obtained considerable guidance from case 
law. In Singapore, the reported cases addressing multiparty arbitration were all 
dealing with domestic disputes. Further, there are only limited arbitration awards that 
are published and made accessible to the public. Although arbitration awards are not 
necessarily issued by law-savvy arbitrators, as important secondary resources of 
research, they can provide informative data that can fortify the doctrinal legal 
analysis. For a doctrinal type of research that relies on the analysis of literature, 
restricted access to arbitration awards dealing with the problems of multiparty 
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21.01.2010) available at  
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disputes is a limitation, especially in the absence of sufficient guidance from the case 
law.  
1.7  Organization of the thesis 
 Chapter one explains the general statement of the research topic and the 
limitation of arbitration in dealing with international multiparty construction disputes. 
The chapter then presents the purpose, scope, methodology, significance and the 
limitation of the study, followed by the definition of the key concepts.  
Chapter two provides a literature review of the academic and professional 
concerns for the limitation of arbitration in dealing with multiparty disputes and the 
suggested solutions to overcome the limitations. 
Chapter three reviews the existing legal framework of Singapore’s 
international arbitration towards arbitration of multiparty disputes. It conducts a 
review and an analysis of the legislation, and the judicial decisions that have 
addressed the issues arising out of the limitation of arbitration in dealing with 
multiparty disputes. It then discusses the institutional arbitration rules and the 
common standard forms of contract in Singapore, aiming to achieve an understanding 
and a preliminary assessment of how multiparty arbitration of international 
construction disputes has been death with in Singapore.  
Chapter four examines the legislative approach of dealing with multiparty 
disputes in the various selected jurisdictions. After the classification of the existing 
international legislative approaches from the least to the most ‘multiparty arbitration 
friendly’, the mechanisms within each category will be evaluated and compared with 
the others. The strengths and weaknesses of the various legislative mechanisms will 
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be examined in this chapter. Finally, the chapter tries to find out the extent of 
competence of legislation in solving the limitation of international arbitration in 
multiparty construction disputes.   
Chapter five explores the existing direct and indirect contractual approaches 
that address the limitation of international arbitration in multiparty disputes. Direct 
contractual multiparty arbitration mechanisms are referred to the contractual clauses 
that provide arrangements for likely arbitration with third parties. Indirect multiparty 
arbitration mechanisms are referred to selection of certain applicable arbitration rules 
within the construction contracts that in turn address multiparty disputes. The direct 
and indirect contractual approaches are examined separately and compared in respect 
of their strengths and weaknesses from a legal point of view. Finally, the extent of 
competence of the contractual approaches in dealing with the limitation of arbitration 
will be examined.  
Chapter six includes some views expressed by the stakeholders in the 
construction industry on the key issues that were discussed in the thesis. These views 
were collected through the conduct of a survey questionnaire that was sent to a group 
of arbitrators, in-house lawyers and private lawyers working in the construction 
industry representing the main contractors, the sub-contractors and the employers.  
Chapter seven presents a summary of the findings followed by legal 
recommendations for the contracting parties and those involved in drafting the 
contracts, for the Singaporean legislators and for the SIAC. It then highlights the 
recommended areas for further study.  
1.8  Definition of the key terms  
 Some of the key terms used in the study are defined as follows: 
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International Arbitration: As defined in the Singapore International Arbitration Act 
an arbitration is international if -- (a) at least one of the parties to an arbitration 
agreement, at the time of the conclusion of the agreement, has its place of business in 
any State other than Singapore; or (b) one of the following places is situated outside 
the State in which the parties have their places of business: (i) the place of arbitration 
if determined in, or pursuant to, the arbitration agreement; (ii) any place where a 
substantial part of the obligations of the commercial relationship is to be performed or 
the place with which the subject-matter of the dispute is most closely connected; or 
(c) the parties have expressly agreed that the subject-matter of the arbitration 
agreement relates to more than one country. 
Multiparty Disputes: Multiparty disputes are generally referred to disputes that 
involve more than two parties that do not share the same interests. For the purpose of 
this thesis, multiparty disputes are referred to the disputes arising out of separate 
contracts. This thesis is not concerned with the broader concept of multiparty disputes 
that includes the disputes arising out of a single contract e.g. where several 
shareholders and partners are involved. 
Multiparty Arbitration: In this thesis, multiparty arbitration is referred to one set of 
arbitration proceedings that is conducted between multiple parties of a multiparty 
dispute in its above-mentioned concept. Multiparty arbitration can be developed in 
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Joinder: In this thesis, Joinder is referred to as bringing a third party - who is not a 
party of an arbitration agreement - into the arbitration proceedings that is created 
according to that agreement. In this type of multiparty arbitration, all parties are 
joining in one proceeding to resolve all disputes before a single arbitral tribunal.
79
 
This study is not concerned with joinder in its broader sense to include situations 
where the third party is not initially a party to the ongoing dispute (that has been 
referred to arbitration), while it is a party to the agreement according to which the 
arbitration proceedings is commenced.  
Consolidation: In this thesis, consolidation is referred to the mechanism of combining 
two or more arbitration proceedings that have been started based on separate 
arbitration agreements. In a consolidated arbitration, two or more separately 
commenced arbitrations are consolidated and thereafter proceed before a single 
tribunal as a unified multiparty arbitration.
80
 This thesis is concerned with 
consolidation of arbitration proceedings only in the circumstances where not all 
parties in the various proceedings are parties of the same arbitration agreement.  
Concurrent hearing: Concurrent hearing is where separate arbitrations proceed before 
the same tribunal at common hearings, thus allowing common issues at various 
arbitrations to be considered and resolved together; or where two or more separate 
arbitrations proceed before the same tribunal but at separate hearings and without any 
exchange of documentary or witness evidence between the separate proceedings. 
81
  
1.9  Summary  
                                                             
79 Buhring-Uhle, supra note 4 at 102. 
  
80 Ibid.  
 
81 Ibid.  
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 In this chapter, the general statement of the research problem was explained. 
In the absence of multiparty arbitration mechanisms, separate proceedings of related 
disputes may lead to conflicting awards, procedural difficulties, delay and expenses. 
The legislation, the institutional arbitration rules and the contractual terms are the 
three legal sources that can be used to control the unwanted difficulties that arise out 
of multiple proceedings of related disputes. Focusing on the likely related disputes 
that arise out of the main-contract and the sub-contract in construction industry, the 
purpose of the study is set to be the examination of the current status of the 
international arbitration of multiparty construction disputes (between the employer, 
the main-contractor and the subcontractor) in Singapore, and the investigation into the 
possible solutions to deal with the inefficacy of arbitration in complex multiparty 
construction disputes between the abovementioned parties. This chapter presented the 
scope of the research, the research methodology, the significance of the research and 
the limitation of the research. Finally, it presented the organization of the thesis and 
the definition of the key terms.  
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Chapter 2 - Literature review  
As noted in the Research Methodology section of this study, the whole process 
of a doctrinal legal research is a thorough literature review accompanied by the 
analysis and the conclusions by the researcher. However, the allocation of a chapter 
on literature review was deemed to be necessary in order to show a general overview 
of where the study stands among the works of previous researchers. Therefore, this 
section should be considered as a first round of literature review that is mostly 
examining the academic and professional views on the various aspects of the 
inefficacy of arbitration in multiparty disputes. The preliminary review of the 
literature in this section will then justify the undertaking of the next round of the 
literature review that constitutes the whole body of the thesis when combined by deep 
analysis and reasonable conclusions. 
2.1 General Concerns 
Many scholars and practitioners have expressed general concerns over the 
inefficacy of arbitration in dealing with multiparty disputes.
82
 In 1982, Lord Justice 
Robert Goff in the Appeal Court of England hoped for legislative changes to fill the 
gap in the English law to avoid the danger of inconsistent findings in different 
awards.
83
 The wish did not later come true by the enactment of the English 
Arbitration Act 1996 which did not address the risk of inconsistent arbitration awards 
resulting from separate arbitrations of related disputes.  
                                                             
82 E.g. Bell, G. (2006) “Construction Arbitration: Past and Present”: “Obvious problems arise in 
arbitration where there are no joinder provisions and no consolidation provision in the arbitration 
agreement. Separate proceedings may have to be commenced, different arbitrators are likely to be 
appointed and separate findings of fact or law will inevitably result.” Online at 
http://www.pinsentmasons.com/mediafiles/1316796178.htm Retrieved march 17, 2011; Halsbury’s 
Laws of Singapore (Singapore: Lexis Nexis, 2003) vol.2 at para [20.080]; Mustill,M.& Boyd,S., 
Commercial Arbitration (London: Butterworth, 1989) at 143; See also Speaight, A., & Stone, G., 
Architects Legal Handbook (Netherlands: Elsevier, 2004) at 206; Paulson, J. et al, The Freshfields Guid 
to Arbitration Clauses in International Contracts (Netherlands: Kluwer law International, 2011) at 96  
83  See Interbulk v. Aiden Shipping Co Ltd [1982] (C.A) 2 Lloyds Rep 66 at 75 
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The ‘need to improve the framework for multiparty, multi-contract and multi-claim 
disputes’ was among the major concerns of the in-house counsel at large multinational 
corporations who participated in the extensive empirical international arbitration 
study conducted by the School of International Arbitration, Queen Mary University of 
London in 2006.
84
 In the same year, The results of the English Arbitration Act 1996 
Survey on the problematic provisions of the Act showed that 43% of the respondents 
(from among arbitrators, lawyers, parties, institutions, claim handlers and others) 
thought that the position of the Act on consolidation should remain, while 42% 
thought that it should be changed. The percentage can be regarded as a considerable 
indication of professional concern despite the fact that this group of respondents i.e. 
the ones favoring consolidation, were not able to advance persuasive arguments 
against the position of the Act.
85
 
In Singapore, the need for the review of the standard forms of construction 
contracts and the possibility of an optional clause on multiparty arbitration has been 
highlighted as a conclusion from the judicial decision in Yee Hong Pte Ltd v. Tan Chy 
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In the conclusive remarks of the presentation on ‘Dealing with disputes among 
third parties’ at the Dubai ICC/FIDIC conference, the topic was described as a blank 
page to write upon in order to create successful arbitration of multiparty disputes.
88
  
2.2  Suggestions and solutions  
As discussed in the general statement, one of the limitations of arbitration is that it is 
not generally possible to bring multi-party disputes together before the same 
arbitration tribunal. This is because of the fact that arbitration process is based on the 
agreement of the parties. In many cases, at least one of the parties would require the 
possibility of a multiparty conduct.
89
To deal with the limitation, and to enable the 
legal conduct of multiparty arbitration, three channels of approach were observed in 
the literature review. The solutions that have been put forward in three channels can 
be categorized accordingly: legislative mechanisms, contractual mechanisms, and the 
mechanisms using procedural arbitration rules. Suggestions and solutions within each 
category will be described as follows.   
2.2.1 Using legislative mechanism:  
In some parts of the world such as the Netherlands and Hong Kong, legislators 
have adopted the solution of having a legislative possibility for enablement of 
compulsory multiparty arbitration system (upon the order of the court or the tribunal) 
that enables the conduct of multiparty arbitration (by way of joinder, intervention or 
consolidation) in necessary circumstances.
90
 There are also opposing ideas that the 
                                                             
88 Lloyd, H. QC (2007) Lloyd, H., “Dealing with Disputes Among Third Parties” in International 
Construction Contracts and the Resolution of Disputes, Co-hosted by ICC and FIDIC, Dubai, 23 April 
2007.  
 
89 Redfern, A. and Hunter, M., supra note 4 at 25.  
90 Under the Dutch Arbitration Act 1986, the President of the District Court in Amsterdam may order 
the consolidation of two or more related arbitrations in the Netherlands, unless the parties agree 
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choice of multiparty arbitration should not be made by the legislators or by the 
courts
91
. Supporting and opposing arguments for and against the usage of such 
legislative multiparty arbitration mechanisms are categorized in the following 
subsections.  
2.2.1.1 Arguments on Privity of contract 
It is argued that legislative intervention enabling the conduct of multiparty 
arbitration (by the order of the court or the tribunal) absent the agreement of the 
contracting parties undermines the common law principle of privity of contracts.
92
 In 
response, favoring legislative compulsory arbitration (by court order or by tribunal 
order) can be based on reckoning certain multiparty disputes as exceptions to the 
general principle of privity of contracts due to allegedly sufficient legal reasons: 
according to one author ‘The privity of contract doctrine, particularly applied with 
strict rigor, creates several structural, conceptual and practical problems. In general, 
its existence and application may generate and promote injustice.’93 It is argued that 
when as a result of the principle and absence of court or tribunal’s intervent ion, the 
third parties connected to an arbitrated dispute cannot participate in the arbitration or 
                                                                                                                                                                              
otherwise. See also Hong Kong Arbitration Ordinance, Section 6B. (For domestic arbitration, but can 
also be adopted by the parties to apply in an international arbitration.)   
 
91 Haersolte-van Hof, J “Consolidation under the English Arbitration Act 1996: A View from the 
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International Commercial Arbitration” (1984) 1 Journal of International Arbitration 127. 
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v. Tan Lim Hui and another Suit [2009] SGHC 42. 
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2.2.1.2 Arguments on Party autonomy 
It is argued that legislative compulsory arbitration is against the fundamental 
principle of party autonomy in arbitration
95
. The arbitrators obtain their authority from 
the will of the parties and should respect the parties’ will that is reflected in their 
agreement during the conduct of arbitration. Joinder or intervention of a third party or 
consolidation of two arbitration proceedings will contradict the initial will of the 
parties which was an arbitration proceeding between themselves and according to the 
procedures that they had consented to.  
 In response it is argued that the law recognizes exceptions to this principle, 
when sufficient grounds are proved to exist
96
. This argument is based on the ground 
that the law requires all dispute resolution procedures to conform to certain general 
standards of due process e.g. equality between the parties.
97
 According to this 
argument, the principle of equality between the parties may take precedence over the 
principle of party autonomy in the classic case of “a party in the middle” in two 
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related disputes where the middle party loses certain claims or defenses, or will be 
subjected to inconsistent awards.
98
  
2.2.1.3 Arguments on fairness of arbitration  
Fairness has a multidimensional nature and is constituted of different 
constructs.
99
  If a contractor is deprived of asserting certain defenses due to not being 
able to join the subcontractor into the main-contract dispute, procedural fairness will 
be the subject of concern.  If the contractor loses in the main-contract dispute, because 
of an act/omission of the sub-contractor, and is not able to recover damages from the 
subcontractor, decision outcome fairness (distributive justice) will arguably be 
spoiled.
100
  The circumstances may be due to the inconsistency of the outcome of the 
main-contract arbitration and the later subcontract arbitration that concerns the same 
set of facts; or it can happen due to other reasons such as the bankruptcy of the 
subcontractor between the time of the first and second proceedings. Because the legal 
regime is concerned with the distribution of justice, the arguments of this type are 
important for the supporters of legislative intervention for enabling multiparty 
disputes in special circumstances. On the other hand, infringement of fairness can also 
occur when one or more parties are compelled to arbitration and deprived from their 
fundamental right of litigation by the order of the court or the tribunal. In the words of 
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99 For perceptions of fairness see Aibinu, A.A, (2007) Managing Building and Civil Engineering 
Project Claims to Reduce Conflict Intensity and Contractor’s Potential to Dispute, PhD Thesis, 
Department of Building, National University of Singapore, pp 70-72. With reference to other literature, 
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Procedural fairness (Procedural justice); 3- Outcome favorability; 4- Control; 5- Quality of Decision 
making process; 6- Quality of treatment experienced (Interactional justice).  
 
100 See Strong, S.I, supra note 96 at 983: “There is no reason why the contractor should have to bear 
the brunt of financial loss just because the subcontractor could not be joined to the first proceeding by 
virtue of a procedural technicality.’’ See also Paulsson. J. et al., supra note 40 at 96: “Joinder of the 
parties in the classic example of the main-contractor in the middle represents the broad interests of 




an author, “the role of the courts is to enforce the expectations of the trade community 
by advancing its aims, not to surprise it by rulings based on an ideology not germane 
to that of the business world.
101” According to that author, a court order for multiparty 
arbitration without the agreement of the parties undermines the contractual voluntary 
allocation of risk which is a reflection of party autonomy. The author of this thesis 
believes that enforcing the expectations of the trade community is not the main role of 
the courts. One of the main roles of the courts is the protection and distribution of 
justice and fairness, despite the necessity of giving effect to commercial expectations 
and freedom of contracts.  
2.2.1.4 Arguments on certainty and finality of the results  
It is believed that intervention of the court or tribunal by compelling a 
multiparty arbitration renders the contractual clauses valueless, thus reinstates 
uncertainty and unpredictability of adjudicatory proceedings that arbitration was 
designed to mitigate.
102
 On the other hand, it can be argued that multiple inconsistent 
arbitration awards, as a result of lack of a multiparty arbitration may in turn reinstate 
uncertainty of the outcome. 
2.2.1.5 Arguments on confidentiality  
At the time of drafting the 1996 English Arbitration Law, the Departmental 
Advisory Committee on Arbitration Law rejected the proposal of granting the 
legislative power to the courts or tribunals to order consolidation or concurrent 
hearing of separate arbitrations in the absence of parties’ consent, because it was of 
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Supporters of legislative multiparty arbitration by court/tribunal order argue 
that the third parties that request/are requested to be joined in multiparty arbitration 
are already aware of many of the relevant facts; they are not the types of third parties 
that would cause confidentiality concerns. Further, if multiparty proceedings are not 
available, multiple proceedings and inconsistent results may provide grounds for 
referral of the dispute to the courts, where the risk of confidentiality is higher. 




2.2.1.6  Arguments on efficiency  
Supporters of legislative compulsory multiparty arbitration by the order of the 
court or the tribunal argue that multiparty arbitration is an economical device, saving 
time and expense, and facilitating the presentation of the evidence and witnesses; 
therefore it contributes to the efficiency of arbitration
105
. 
 Opponents argue that multiparty arbitration does not necessarily contribute to 
the efficiency of arbitration and can be more costly, timely, complex and therefore 
less efficient.
106
 According to one author, the saving of time and cost by way of 
multiparty arbitration is only relevant for a party who must go through various 
proceedings, and not for the party who is only involved in one of the related 
                                                             
103 Supra note 95.  
 
104 Strong, S.I., Supra note 96, at 994 
 
105 Hascher, D., “Consolidation by the American Courts: Fostering or Hampering International 
Arbitration?” (1984) 1 Journal of International Arbitration 127 at 148 
 
106  Frick, J.G., Arbitration and Complex International Contracts (The Hague: Kluwer Law 






 The same author argues that assuming multiparty arbitration being 
more efficient, efficiency is not in itself the goal of a dispute resolution mechanism, at 
least in privately financed proceedings. Further, the gain of efficiency may come at 
the expense of equal treatment of the parties.
108
   
2.2.1.7 Arguments on enforceability  
It is argued that an award issued in a multiparty arbitration conducted upon the 
order of the court or the tribunal absent the agreement of all of the relevant parties 
may be unenforceable or unrecognizable under article V.1.(c) and (d) of the New 
York Convention if the award deals with a matter not contemplated by or not falling 
within the terms of the submission to arbitration; the composition of the arbitral 
authority or the arbitral procedure was not in accordance with the agreement of the 
parties, or failing such agreement, was not in accordance with the law of the country 
where the arbitration took place.
109
 The risk of unenforceability of the award under 
the New York Convention was one of the reasons that it was decided in the Singapore 
Law Reform Committee’s Review of Arbitration Laws that no provision should be 
added to the Model Law in favor of consolidation of arbitration proceedings.
110
 In 
support of legislative multiparty arbitration, it has been argued that when parties 
select to arbitrate in a jurisdiction, they impliedly agree on the application of the law 
of that jurisdiction, thus multiparty arbitration may prevail over their agreed method 
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of composition of the tribunal and will not prevent the enforcement.
111
 In response, it 
is has been debated whether the choice of a jurisdiction indeed implies the 
aforesaid
112
. It is also argued that under article V.1 (d), referring to the law of the 
forum is only possible where parties are silent on the issue of composition of the 
arbitral tribunal. Therefore, in case of existence of an agreement, the law of the forum 




In practice, within the 21 years just after the enactment of the Netherlands 
Arbitration Act that authorizes compulsory arbitration by court order, there has not 
been one single case where an award was identified to be unenforceable due to not 
complying with the aforesaid requirement of the New York Convention
114
.  
Another ground for the refusal of recognition and enforcement under the NY 
convention is ‘if the award is contrary to the public policy’ of the country of 
enforcement. Arguments against legislative compulsory arbitration include the 
likelihood that a consolidated award in the absence of the consent by all violates 
public policy of some countries
115
. 
It can be concluded that despite the efforts to justify legislative compulsory 
multiparty arbitration, there is no academic consensus on the appropriateness of 
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legislative channels for dealing with the problems of multiparty disputes, at least by 
way of mandatory arbitration. The dominant barriers to such legislative intervention 
are the contradictions of legislative approaches with the fundamental goals of 
arbitration which seeks to be a contractual and self-governing dispute resolution 
mechanism
116
. The focus of the previous studies that examined legislative channels of 
dealing with multiparty disputes has been on arguments upon the pros and cons of 
enabling a mandatory multiparty arbitration by way of legislation. Are there 
legislative solutions other than compelling multiparty arbitration that can help to 
reduce the problems of multiple arbitral awards that arise out of related or multiparty 
disputes? The question shall be investigated in this research.  
Apart from legislative channels, alternative solutions have been suggested 
through institutional arbitration rules and construction contracts to overcome the 
limitation of multiparty arbitration. The distinction of the latter alternatives with 
legislative mechanisms is the element of consent that is usually absent in legislative 
methods that aim to control the procedure and outcome of arbitration.    
2.2.2  Using institutional arbitration rules  
Agreement to resolve the dispute under certain institutional arbitration rules 
implies the consent for the conduct of arbitration according to the selected rules, even 
though they may include matters that have not been directly considered by the parties 
at the time of contracting. Therefore, institutional rules can be used as important 
indirect consensual mechanisms that enable the conduct of multiparty arbitration. 
According to one author, it may be better for the parties to have agreed to adopt an 
existing set of rules for arbitration proceedings, instead of drafting a complex 
                                                             
 





 For this author, the ability of the existing institutional 
rules to address multiparty disputes is a matter of concern: the study of the 
institutional arbitration rules shows that most of them have not addressed multiparty 
arbitration at all (e.g. the ICC Rules
118
) or they have included provisions that are 
obvious, in the sense that they authorize the tribunal to conduct a multiparty 
arbitration only when a multilateral consent by all of the related parties exists (e.g. the 
Singapore International Arbitration Centre Rules and the Netherland Arbitration 
Institute’s Rules). The problem however, is that multilateral consent is usually 
difficult to achieve after the dispute occurs. Therefore, the two above-mentioned types 
of rules (rules that are silent on the issue and rules that allow multiparty arbitration 
only in limited self-evident situations
119
) do not enable multiparty arbitration of 
related main-contract and sub-contract construction disputes. One distinction between 
the first and second group of institutional rules is that in case of silence (first group), 
the applicable law may affect the authority of the tribunal. For example, according to 
the UNCITRAL Model Law and the national laws that have adopted it, in the absence 
of an agreement on the procedural rules to be applied, the Tribunal will decide its own 
procedure (Article 19.2 of the Model Law). This provision has been interpreted as an 
authorization for the tribunal to order consolidation or other multiparty arbitration 
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techniques, if it deems appropriate, even if the institution has not made such rules.
120
 
On the other hand, if the institution has made rules of the second group that include 
narrow provisions allowing multiparty arbitration in very restricted situations, those 
rules may be defined as disallowing multiparty arbitration in other cases.
121
 The above 
interpretation of Article 19 of the Model Law is debatable. It cannot be taken for 
granted that the freedom of the tribunal to decide its procedure can be expanded to the 
extent of compelling arbitration without the consent of the parties. 
A third type of rule (exceptionally found in few institutional arbitration rules e.g. in 
the LCIA Rules of Arbitration and the SIAC Rules 2007
122
) empowers the arbitrators 
or the arbitration institution to decide over consolidation/joinder even in the absence 
of a multilateral consent among all of the relevant parties.
123
 This type of rule may to 
some extent be justified by the theory of implied consent of the parties to the rules of 
the tribunal, including those that compel multiparty arbitration, by selection of the 
institutional rules. Sigg supports the inclusion of mandatory arbitration provisions 
within the institutional rules, believing that due to the consent of the parties to the 
rules, making such provisions in institutional rules eliminates the possibility of 
challenging the award at a later stage.
124
 However, the arbitration institutions have 
been unwilling to make such rules. In Singapore, after the amendments of the SIAC 
Rules in 2010, the power of the tribunal is now only limited to joinder of the third 
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parties (to the dispute) who are parties to the same arbitration agreement. The new 
SIAC rule is self-evident considering the requirement for existence of the same 
arbitration agreement between all of the multiple parties as a prerequisite for joinder 
by the arbitrator. The fear of disregarding the principle of party autonomy and the 
complexity of the international trade may be the reason that the third type of 
procedural rules is not commonly adopted by the international arbitration institutions. 
In 1982, the ICC Guide on Multiparty Arbitration affirmed the desirability of 
multiparty arbitration arrangements, while it turned the job over to the contracting 
parties, and not to the arbitration institute and its rules.
125
 The ICC Final Report on 
Multiparty Arbitrations concluded that dealing with multiparty arbitration as if it was 
susceptible of simple and uniform treatment is not recommended, considering the 
complex situations that are outcomes of international trade.
126
  
 Since 1981, multiparty arbitration has been continuously examined by the ICC and 
has kept its importance as a subject of attention in the institute’s conferences.127 
Despite the abundance of publications on the topic of multiparty disputes, much has 
only been said on multiparty arbitration in respect of multiparty disputes concerning a 
single contract or concerning multiple contracts between the same parties. The 
concern of ICC has been the issue of non-signatories and establishment of implied 
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consent to arbitration in the absence of a signed express agreement to arbitrate. The 
thirty year history of concern for multiparty arbitration in the ICC shows an 
appearance of a new openness towards the possible accommodation of multiparty 
procedure.
128
 The openness, however, does not extend beyond the ‘parties’ consent’. 
Mandatory multiparty arbitration of the related disputes, in the absence of at least an 
implied consent (e.g in group of companies) is not supported by the contributions to 
ICC conferences and publications. If the parties of the main-contract and subcontract 
fail to arrange for multiparty arbitration in their agreement, multiparty arbitration will 
remain unfeasible under the ICC rules.  
If the arbitration institutions are afraid of meddling with the principle of party 
autonomy by empowering the tribunal to conduct multiparty arbitration, it is at least 
possible to enhance their rules by including optional rules dealing with multiparty 
arbitration (e.g. provisions for joinder, intervention and consolidation) and developing 




2.2.3  Using contractual clauses 
The presence of the element of express ‘consent’ in contractual clauses is an 
advantage of contractual mechanisms over legislative and institutional arbitration 
approaches for enabling the conduct of multiparty arbitration. In addition to 
contractual clauses that directly arrange for multiparty arbitration or address the third 
party issues, contracts may indirectly address those issues as well. Indirect contractual 
arrangements include the selection of well-suited applicable procedural rules that 
address multiparty disputes; or the selection of the arbitration venue and the 
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governing law. The efficacy of multiparty arbitration provisions in the applicable law 
and institutional rules should be carefully studied. It has been argued that due to the 
difficulty of drafting direct multiparty arbitration clauses and the inefficiencies in the 
procedural rules, “it is sometimes easier to rely on the jurisdictional authority of the 
national courts that permit the exercise of jurisdiction over all related parties in a 
complex transaction; a forum selection clause may possess advantages in these 
circumstances over an arbitration agreement.” 130  The argument may not be 
convincing in international arbitration where a major goal of arbitration is to avoid the 
national courts.  
Based on the review of the contractual dispute resolution clauses in the well-
known construction main contracts and subcontract standard forms, the current 
contractual arrangements in respect of third party related disputes can be classified 
(from mild to more serious arrangements) as follows:     
2.2.3.1  Using identical arbitration clauses  
Using identical arbitration clauses in two related disputes is  a minimum and 
basic technique to avoid the incompatibility of the dispute resolution clauses in the 
two related contracts; Applicability of the same procedural rules, appointment of the 
same number of arbitrators, same language of conduct, same forum, etc will 
contribute to less conflicting outcomes in the two separate arbitration proceedings. 
This technique is used in clause 20.7 of the General Conditions  of the FIDIC form of 
subcontract 2009 (test edition) by way of incorporation of the main contract dispute 
resolution clause into the subcontract. Similarly, sub clause 18.2 of the CECA Form 
of Subcontract uses this technique as a default, together with other alternative clauses. 
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Although this technique is only a minimum arrangement for avoiding the problems of 
parallel related proceedings, it is argued that this way of ensuring the consistency of 
the arbitration clauses in the project agreements can be preferable to drafting 
multiparty arbitration clauses, because complex clauses may give rise to further 
disputes about the original intention of the agreement.
131
  
2.2.3.2  Selection of the same arbitrator(s)  
The starting point of using contractual clauses for selection of the same 
arbitrator in the related disputes was probably the decision of Abu Dhabi Gas 
Liquefacation Co Ltd v. Eastern Betchel Corp
132
 where the English Court of Appeal 
held that the same arbitrator should be appointed for the related main-contract and 
sub-contract disputes. This technique is unilaterally used in the PSSCOC Standard 
Conditions of Nominated Sub-contract (sub clause 31.6). Where an arbitrator has 
already been appointed under the main-contract, if a subcontract dispute arises out of 
the same set of facts as the main-contract dispute, the parties shall try their best to 
appoint the same arbitrator. Each party is entitled to ask the Singapore Court to 
appoint the same arbitrator in place of an arbitrator already appointed in the 
subcontract dispute. Any arbitrator with jurisdiction under both contracts shall have 
power to hear evidence of the matters in the main contract and generally to act as 
closely as possible in both arbitrations in accordance with the general principles of 
third party procedures in the Singapore Courts. In litigation, the Singapore Courts 
have the power of joinder, consolidation, concurrent or sequential hearing when 
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necessary, under Order 16 and Order 4 rule 1 of the Singapore Rules  of Court. 
Whether ‘as closely as possible’ should be interpreted as an implied consent to 
joinder and consolidation is not a straightforward matter. ‘Possibility’ can be 
subjected to various interpretations. An implied consent to multiparty arbitration 
based on the aforesaid clause does not appear to be supported by strong grounds. At 
least where such multiparty arbitration requires the consent of third parties, it is 
impossible to contractually grant such power to the arbitrator. Moreover, the clause 
does not address the situations when it is impossible to appoint the same arbitrator or 
where the arbitrator has not yet been appointed in the main-contract.  
Sub clause 37.8 of the SIA main-contract and sub clause 15.3 of its parallel 
subcontract provide for appointment of the same arbitrator in both main contract and 
subcontract, and lapse of arbitration clause if such appointment is not possible. 
Providing for lapse of arbitration clause allows the parties to avoid the risk of multiple 
proceedings and enjoy the benefits of a multiparty litigation. On the other hand, it 
prevents the parties from enjoying the benefits of arbitration as they cannot retain it as 
the dispute resolution mechanism. Mohan and Wee Teck (2005) supported the use of 
litigation or other dispute resolution methods where the predictability of the result of 




2.2.3.3  Co-operating in the related dispute  
This type of agreement is unilaterally entered into the FIDIC Red Book 
Subcontract (1994). In case of disputes in connection or arising out of the main-
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contract between the employer and the contractor touching or concerning the sub-
contract works, the Contractor has the right to require the subcontractor to provide 
requested information or attend respective meetings and co-operate in the related 
dispute (sub-clause 19.2 General Conditions). One of the draftsmen of the FIDIC 
standard forms of contract was of the view that in respect of multiparty disputes, 
much more works needs to be done by the international arbitration community and the 




 This type of clause generates a right for the contractor, while the interests of 
the subcontractor or the employer are not addressed therein. Terms such as an 
obligation for “using one’s best endeavors” or “reasonable endeavors” are forms of 
producing co-operation duty for the parties of construction contracts and sub-
contracts. These terms are used in various standard forms e.g. in the Clause 37(a) of 
the S.I.A conditions of Building Contract. Including a contractual clause that provides 
for co-operation duty for one or all parties in case of related disputes lacks certainty 
and is always open to interpretation in respect of the scope of the responsibility of co-
operation. In IBM (UK) Limited v. Rockware Glass Limited
135
, the concept of these 
terms was examined by the English Court of Appeal. According to Buckly LJ in that 
decision, “The obligation to use best endeavors was not to be measured by reference 
to someone who is under a contractual obligation but someone who is acting on his 
own interest.” 136 As a result, the parties should be aware of the limitation of this type 
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2.2.3.4  Referring the subcontract dispute to the main-contract arbitration  
The sub-clause 18(2) of the CECA subcontract (to be used with the ICE 6
th
 ed) 
and the alternative sub-clause 20.8 (14) of the FIDIC Red Book Subcontract 2009 test 
ed (to be used with the Red Book Main Contract 1999) are examples of this 
mechanism.  Under the CECA sub-contract, the contractor may serve a notice on the 
subcontractor requiring any subcontract dispute to be resolved along with the matter 
raised in the arbitration under the main-contracts so long as it is of the opinion that the 
two related disputes have a connection with each other. It is not clear whether this 
clause is providing for consolidation or for concurrent hearing of the related disputes. 
In Lafarge Redland Aggregates Ltd v. Shepherd Hill Engineering Ltd
138
, the English 
Court of Appeal held that the clause was providing for a tripartite arbitration between 
the contractors, the subcontractor and the employer (consolidation). The view was 
unanimously rejected in the House of Lords where it was held that the clause was 
either providing for a concurrent hearing or only for permitting the main-contractor to 
advance the subcontractor’s claim in the main-contract (two different views among 
the law Lords)
139
. Considering the absence of a definite interpretation by the House of 
Lords, it is still not clear which of the above two presumptions were the aim of the 
subcontract clause.  
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Under the alternative dispute resolution clause in the Guidance Notes of the 
FIDIC 2009 subcontract (test ed), in the case of related disputes, the subcontract 
dispute may be referred to the main-contract DAB  or/and arbitration by the main-
contractor who is expected to use its best endeavors to pursue the subcontractors’ 
benefits and give reasonable opportunity to the subcontractor to be involved in the 
preparation of written submissions, attend site visits or hearings, and make oral 
submission to the dispute (sub clause 20.0.14). This technique is known as “pass-
through” or “flow-through” claims. 140   The mechanism can prevent the risk of 
inconsistent awards as a result of separate proceedings. It may also be to the benefit of 
the contractor as the middle party, who will not have to pursue two or multiple 
proceedings on related issues. Therefore, time and costs will be saved for the main-
contractor.  
The technique may also provide a hassle free route to recovery for the subcontractor, 
in a case where the employer is the main cause of damage or disruption of the 
subcontract works. However, it is not an equivalent for a multiparty arbitration 
because the subcontractor is not officially taking part in the proceedings. The 
mechanism does not create any right or responsibility for either the employer, or the 
arbitrator of the main-contract. Therefore, it is always possible that the subcontractor 
is unable to exercise some of its contractual rights under the subcontract that require 
the consent of the employer or the arbitrator, such as attending the hearing in the 
main-contract arbitration. In such circumstances, although the contractor should still 
consult with the sub-contractor before reaching any settlement under the main-
contract (sub-clause 20.8.14), the contractor’s interests are not always common with 
those of the sub-contractor. Therefore, considering that the arbitration award of the 
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main-contract  in respect of the related sub-contract dispute will be final and binding 
on the subcontractor under the above clause, the mechanism can end in unfavorable 
results for the subcontractor who does not have the full right of participation in the 
proceedings that affect its rights and responsibilities. An example is where the 




2.2.3.5   Joinder, consolidation and concurrent hearing of the related 
disputes  
In their guidance for the preparation of particular conditions, the FIDIC Red 
Book Subcontract 1994 and the Red Book main-contract 1999 suggest that the parties 
may wish to agree on a multiparty arbitration procedure involving the employer, the 
contractor and the sub-contractor. However, no example clause is provided, and the 
drafting is left to the parties themselves. According to the Red Book, multiparty 
arbitration clauses require skillful drafting and should be prepared on a case by case 
basis (sub-clause 20.6 of the main-contract Guidance Notes, last paragraph). The 
drafters of the Red Book are of the view that no satisfactory standard form of 
multiparty arbitration clause for international use has yet been developed (sub-clause 
20.6). Despite the absence of a standardized clause for multiparty arbitration, the 
principal matters to be considered before drafting case-by-case clauses were listed in 
the Red Book Subcontract (clause 19).
142
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This technique can be either adopted separately in the subcontract and main-
contract; or be adopted in a form of a multiparty agreement incorporated by reference 
into all of the individual contracts of a project when feasible (Master Dispute 
Resolution Agreement).
143
 Designing such a single agreement has its drafting and 
technical problems that should be studied in this thesis. Considering that the 
relatedness of the subcontract and main-contract disputes can be predicted, if the 
parties are aware of the benefits of multiparty arbitration, they may consider entering 
into multiparty arbitration clauses as such. An example of such single multiparty 




With the current state of national legislation and institutional arbitration rules, 
the importance of contractual approaches is so high in the view of one author to the 
extent that she believes that the only real option in multiparty disputes in international 
trade is a well drafted multi-party arbitration clause and good luck for the time 
being,’145 
The above study of the various available clauses addressing multiparty 
arbitration in the selected standard forms of contract and subcontract shows that there 
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is still insufficient attention to the delicacies of multiparty arbitration clauses, 
considering the important role that the contracts may have in enabling multiparty 
arbitration.  The deficiency is acknowledged in the FIDIC contract by turning the job 
of drafting multiparty arbitration clauses over to the parties themselves on case-by-
case basis.
146
A significant task in this thesis shall be the search for mechanisms to 
overcome the shortcomings of the existing multiparty arbitration techniques in 
construction contracts, and investigation into the possibility of standardizing the 
solutions. 
2.3  Conclusion 
The tension between the doctrine of privity of contract and the principle of party 
autonomy on one side and the efficiency of arbitration and administration of justice 
on the other side have led to arguments against and in favor of legislative intervention 
for enabling multiparty arbitration. There are two general legislative techniques for 
enabling multiparty arbitration: first, compelling multiparty arbitration by order of the 
court or tribunal at least in limited circumstances where sufficient grounds exist (For 
international arbitration, currently, the technique is only used in the legislation of the 
Netherlands, with the right of opting-out of the provision for the parties.); second, 
optional provisions to the above effect, that should be opted-in by the parties in order 
to be effective. Singapore’s legislation on international arbitration does not expressly 
address multiparty arbitration. Considering the importance of third party issues in the 
legislation of various jurisdictions and in the literature, it appears to the author that 
silence on the issue should be considered as a legislative gap that should be filled. In 
this thesis, the specific features of the aforesaid techniques and other possible 
                                                             




alternatives that can be suggested to Singapore legal system will be examined. Similar 
attempt will be made on the investigation into the possibilities of addressing 
multiparty arbitration in institutional rules. A remarkable advantage of institutional 
arbitration mechanisms over other channels of enabling multiparty arbitration is the 
existence of the consent of the parties to those rules. The literature review illustrated 
that in the current legislative and institutional arbitration regime, contractual 
mechanisms are the safest methods for ensuring the possibility of the conduct of 
multiparty disputes. A notable gap in the selected standard forms of construction 
contracts is that most of them only include  de facto mechanisms that although assist 
in avoiding the problems caused by multiple proceedings of related disputes (e.g. 
avoiding inconsistent results), do not enable true multiparty arbitration. The review of 
the standard contracts shows that the fear of the complexity of drafting multiparty 
arbitration clauses has resulted in the absence of sample standard clauses for 
multiparty arbitration. Therefore such arrangements are turned over to the parties 
themselves. Another objective of this research will be the examination of contractual 
mechanisms that can be introduced to the main-contractors and subcontractors in 
Singapore, for a smooth multiparty arbitration that preserves the balance of party 
autonomy, efficiency and fairness.  
This chapter included the literature review of the academic and professional concerns 
over the limitation of the conduct of multiparty arbitration of related disputes, 
focusing on construction main contracts and subcontracts. The existing solutions and 
suggestions for facilitating multiparty arbitration were examined. It was concluded 
that the gaps in each of the three channels (legislation, procedural rules and contracts) 
should further be examined with a view to introduce facilitated multiparty 
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Chapter 3- Multiparty International Arbitration in 
Singapore – Current Available Mechanisms  
 
3.1  Legislation and case law 
3.1.1  Legislation  
The legislative sources of international arbitration in Singapore are the Model 
Law
147
 and the International Arbitration Act
148
 (IAA). If the parties to an international 





 Accordingly, delocalization of arbitration by way of opting out of 
the Singapore Arbitration laws is not allowed when the situs of arbitration is 
Singapore. (See section 15 of the IAA).  
Multiparty arbitration is addressed in neither the Model Law nor the IAA. Adding a 
provision to the Model Law in favor of consolidation of arbitration proceedings was 
examined in the Singapore Law Reform Committee’s Review of Arbitration laws; the 
committee was of the view that consolidating international arbitrations with different 
tribunals from different jurisdictions having different governing laws and interests, 
present complex problems and involves risk of unenforceability of the award under 
the New York Convention.
151
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Under the Arbitration Act, unless the parties agree to confer such power to the arbitral 
tribunal, the tribunal has no power to order consolidation of arbitration proceedings or 
concurrent hearings.
152
 The provision is the exact adoption of section 35 of the 
English Arbitration Act 1996.
153
  
The mere silence of the IAA and the Model Law on the issue is not enough 
reason to conclude the negative position of the Singapore law on the possibility of 
consolidation or other techniques of multiparty conduct of disputes. In case of silence 
in the legislation, the position of the law should be discovered by help of other legal 
resources. Apart from Singaporean case law that will be studied in the next section, 
certain statutes in the Model Law and the IAA may entail indirect implications on the 
power of the arbitration tribunals or courts to conduct/order multiparty arbitration; for 
instance, under the article 19.2 of the Model Law, in the absence of parties’ agreement 
on the governing procedural rules, the tribunal will decide its own procedure. The 
provision may be interpreted in a way to imply the possibility of consolidation order 
by the tribunal
154
. However, the tribunal-ordered multiparty arbitration is not a 
straightforward conclusion and should be supported by other legal principles. The 
relevant principles that are reflected in the Singaporean statutes will be presented and 
their effects on the possibility of court-ordered/assisted or tribunal-ordered multiparty 
arbitration will be examined as follows.  
Minimum Court Intervention: According to the principle of minimum court 
intervention as reflected in Article 5 of the Model Law “In the matters governed by 
this Law no court shall intervene, except where provided in this Law”. The Article 
                                                             
152 Section 26(2) of the Singapore Arbitration Act.  
 
153 The English Arbitration Act 1996, C.23 (1996). 
 
154  Siig, K.M (2007), supra note 120 at 80.  
64 
 
only covers the impossibility of court intervention in the matters that are regulated by 
the Model Law; and not the matters that are not addressed therein, such as 
consolidation of arbitral proceedings and any other multiparty arbitration technique. 
Therefore, the mere reference to the principle of minimum court intervention is not 
sufficient for concluding the negative position of the Singapore’s statutory law on 
court-ordered multiparty arbitration.  
Equal treatment of the parties: The fundamental principles of procedural 
justice are reflected in article 18 of the Model Law providing for the obligation of the 
tribunal for equal treatment of the parties and full opportunity for all of the parties to 
present their case. This requirement is also expressed in the Singapore International 
Arbitration Act.  
This principle can be construed both in favor of and against court-
ordered/assisted or tribunal-ordered multiparty arbitration.  In a typical multiparty 
construction dispute involving the employer, the contractor and the subcontractor, a 
contractor who is not able to bring the subcontractor into the main-contract dispute 
may be deprived of presenting its case. On the other hand, conduct of multiparty 
arbitration may raise the problem of unequal treatment with respect to appointment of 
arbitrators, considering the existence of an ongoing arbitration and the joinder of a 
non-party who has not had the opportunity to appoint its arbitrator. The problem of 
inequality of treatment may threaten each of the respective parties, according to the 
particular circumstances. Therefore, based on the likelihood of unequal treatment of 
the parties in both cases of multiparty arbitration and multiple proceedings, the least 
we can say is that the principle of equal treatment is not a sufficient ground for 
concluding the unconditional negative position of the Singapore statutory law on 
court-ordered/assisted or tribunal-ordered multiparty arbitration.  
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Natural justice: Under Article 24 of the IAA breach of natural justice in the 
making of an arbitral award by which a right of any party is prejudiced is a ground for 
setting aside the award by the courts. Natural justice is described as highly flexible 
and dependent on the facts of each case.
155
 Whether natural justice is breached by the 
tribunal or court ordered multiparty arbitration, or whether the breach of natural 
justice will occur in the absence of such power does not have a general answer and 
shall be examined on a case by case basis. In Fairmount Development Pte Ltd v Soh 
Beng Tee & Co Pte Ltd 
156
 the High Court of Singapore set aside an arbitration award 
due to breach of the rule of natural justice under which all parties should be given the 
opportunity to be heard. The decision was later appealed against and set aside by the 
Singapore Court of Appeal on the ground that the respondents did have every 
opportunity to be heard
157
. The Court of Appeal cited the twin pillars of natural justice 
in its decision: firstly, the adjudicator must be unbiased; and secondly, the parties 
must be given adequate notice and opportunity to be heard. The Court of appeal 
required four things to be established in order to recognize the breach of justice in 
arbitration: Which rule of natural justice was breached? How was it breached? How is 
it connected to the making of the award; and how did it prejudice the plaintiff. The 
strict requirements show the strong Singaporean policy of favoring arbitration. 
Although the above decision was made under the International Arbitration Act, it was 
also noted in the decision that the same approach towards natural justice should be 
adopted for both international and domestic arbitration in Singapore.
158
 A similar 
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approach is observed in Government of the Republic of the Philippine v. Philippine 
International Air Terminals Co, Inc
159
 where the High Court of Singapore refused to 
accept the alleged breach of natural justice as a ground to set aside the international 
arbitration award, taking into account that the contended breach of natural justice was 
in respect of a matter that required reconsidering the merits of the arbitration award 
i.e. the errors of law and that the court would not review the matters of law when 
there was reasonable grounds for the actions of the tribunal.  
The reluctance of the Singapore Courts in setting aside the awards on the grounds of 
breach of natural justice is clearly observed in the above decisions.
160
  
Considering that the breach of natural justice is a matter to be established on a case by 
case basis, to answer whether natural justice is breached by a court-ordered/assisted or 
tribunal ordered multiparty arbitration, the minimum to conclude is that the allegation 
of breach of natural justice is less likely to be convincing for the Singaporean courts 
to refuse the recognition or enforcement of an international arbitration award, be it the 
product of a multiparty arbitration or not. In the classical example of a multiparty 
dispute with the contractor in the middle, assuming that the contractor is unable to 
present its defence before the arbitrator without adding the subcontractor into the 
proceedings, and alleges a breach of natural justice due to not having the chance to be 
heard, a confrontation of an alleged breach of a principle of natural justice with the 
principle of privity of contract will be observed.   
Public Policy: Based on Article 34(2) (b) (ii) of the Model Law, an award 
may be set aside if it the court finds that it is against public policy. Public policy as a 
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ground for refusal of recognition and enforcement of an award is also mentioned in 
Article V.2 (a) of the New York Convention. It is important to examine whether an 
award issued in a multiparty court-ordered or tribunal-ordered arbitration can be 
potentially against the public policy of Singapore. Similar to their approach to the 
interpretation of breach of natural justice, the Singaporean courts have a restricted 
approach when interpreting the breach of public policy in international arbitration 
awards. In Sui Southern Gas Co Ltd v Habibullah Coastal Power Co (Pte) Ltd
161
, the 
judge clarified that the breach of public policy can apply only in rare circumstances 
where the award “shocks the audience”, “is clearly injurious to public good or wholly 
offensive to the ordinary reasonable and fully informed member of the public” or 
“violates the forum’s most basic notion of morality and justice”. Bribery, corruption 
and fraud were cited as examples.    
The High Court of Singapore once annulled an international arbitration award based 
on breach of public policy in AJT v. AJU
162
 where the award was allegedly upholding 
an illegal agreement. In that case, the judge stated that despite the importance of 
protecting finality of awards in arbitration, the court must also safeguard the 
countervailing public interest in ensuring that its processes are not abused by litigants. 
The arbitration award in that case was upholding an agreement that was entered into 
in order to stifle the prosecution of non-compoundable offences in Thailand. Such a 
contract is illegal both in Singapore and Thailand, and it would be against the 
principle of comity to allow the award to stand. The decision could have been an 
illustration of the enforcement of supervisory power by the Singapore Courts in the 
circumstances considered as abuse of arbitration and against public policy. However, 
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the decision was later overturned by the Singapore’s Court of Appeal.163 The Court of 
Appeal ruled that the alleged conflict with Singapore’s public policy did not entitle 
the High Court to re-open the arbitration tribunal’s findings of fact; a tribunal’s 
findings can only be re-opened when the tribunal has made an error in deciding what 
constitutes a violation of Singapore’s public policy; errors that do not involve a 
misinterpretation of Singapore public policy or errors of fact do not conflict with 
Singapore’s public policy and may not be re-opened. It was held that the existence of 
a potential public policy issue does not automatically entitle the court to re-open the 
arbitral tribunal’s findings. To do so would be against the principle of finality of 
arbitration decisions under the International Arbitration Act.
164
 The decision 
illustrates the Singapore Courts’ pro-arbitration jurisprudence.  
Considering the above decisions, and noting the requirements for breach of public 
policy, it can be concluded that public policy arguments cannot be used as strong 
grounds in favor of and against multiparty court-ordered or tribunal-ordered 
arbitration. The public interest of protecting the finality of arbitration awards is 
always examined together with other grounds of public policy that may overcome the 
finality principle in limited circumstances. A general conclusion that multiparty 
arbitration awards are or are not in breach of the public policy may not be derived, 
considering the variety of multiparty disputes. Still it is difficult to prove that and due 
to the multiparty arbitration or multiple arbitrations, an award stands among the rare 
circumstances where it “shocks the audience”, “is clearly injurious to public good or 
wholly offensive to the ordinary reasonable and fully informed member of the public” 
or “violates the forum’s most basic notion of morality and justice” as necessary 
                                                             






elements of breach of public policy stated in the decision of the Singapore’s High 
Court in Sui Southern Gas Co Ltd v Habibullah Coastal Power Co (Pte) Ltd.
165
  
Decisions made by the courts of other countries also show a similar pro-arbitration 
approach, and the very limited scope of use of public policy to challenge an 
arbitration award.
166
 However, the boundaries of national public policy are not fixed, 
and in some countries, cases exist that public policy defense was allowed in 
seemingly unjustified circumstances for purely local interests.
167
    
Section 6(2) of the IAA: Under section 6(2) of the IAA, if a party to an 
arbitration agreement institutes a legal proceeding in a Singaporean Court against 
another party to the dispute, the court must stay the proceedings and send the parties 
to arbitration.
168
 This section impliedly means that the court does not have the right to 
enforce its discretion in order to decide whether it should or it should not stay the 
judicial proceedings. The effect of this statute on the issue of multiparty arbitration is 
that when a multiparty dispute involving parties to an arbitration agreement and non-
parties has been brought to a court in Singapore, the court has to stay the litigation 
proceedings in the matters that are subject of arbitration agreement. Therefore, the 
court may not conduct a multiparty litigation in order to avoid the problem of 
multiplicity of proceedings. In contrast, in Singapore’s domestic arbitration legislative 
regime, the court may use its discretion to stay or maintain the litigation 
proceeding.
169
 Therefore, if a dispute that is subject of the Arbitration Act is brought 
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to the court in Singapore between the parties of an arbitration agreement and other 
parties, the court may consider refusing the stay of proceedings in favor of arbitration, 
even when sufficient grounds for a multiparty litigation among all of the related 
parties exist. In such a case, lapse of arbitration and the conduct of multiparty 
litigation can prevent the problems of inconsistent multiple proceedings, and 
contribute to the efficiency of the dispute resolution. However, it deprives the 
contracting parties of the benefits of arbitration
170
. In the same circumstances, the 
legislation on domestic arbitration also allows the court to order a stay of litigation, 
according to its discretion
171
. In the next section, the case law concerning the 
application of the discretionary power of the court will be examined. At this stage, it 
should be noted that in international arbitration, the court does not enjoy the power to 
refuse the stay of litigation where an arbitration agreement exists. Therefore, court 
intervention in controlling the resolution of multiparty or related disputes by way of 
court orders for multiparty litigation is not available under the international legislative 
regime of Singapore.  
 
3.1.2  Case Law 
This section focuses on the application of the statutory regime by the 
Singaporean courts in multiparty disputes involving arbitration. The following court 
decisions were made subsequent to the application of stay of litigation proceedings in 
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favor of arbitration where multiple parties were involved. Before entering into the 
analysis of the case law, it should be noted that no reported case was found dealing 
with the above issue under the International Arbitration Act; the following decisions 
were made in domestic arbitration and under the Singapore’s Arbitration 
Acknowledging the legislative differences between the two Acts, the study of the 
following cases can help us in finding out the legal standpoint of the Singaporean 
courts if similar disputes are referred to them under the International Arbitration Act.  
In the case of Star Trance Far East Pte Ltd v. Norske-Tech Ltd
172
, the Court of 
Appeal held that the arbitration clause in the main-contract cannot be extended to the 
guarantor (the non-party to the arbitration agreement). Therefore the main-
contractor’s request for stay of litigation in favor of arbitration was dismissed due to 
the absence of sufficiently clear incorporation of the arbitration clause. Considering 
that the decision is from the Court of Appeal, it constitutes a rule that an order for stay 
of litigation in favor of arbitration can only be granted if the arbitration clause is 
sufficiently incorporated and is consistent with the parties’ intentions. The above 
decision seems a fortiori preventing the courts from staying the litigation in favor of 
arbitration in the circumstances where no contention of incorporation by reference 
exists; such as the classic example of multiparty dispute involving the main contractor 
as the middle party in the main-contract and subcontract disputes. In both instances, 
the absence of a clear intention of the parties for arbitration was used as a ground for 
refusal of stay. However, it is confirmed in the above decision that the court retains 
the inherent jurisdiction to order a stay of court proceedings in favor of arbitration 
where the ongoing proceedings are frivolous, vexatious, oppressive, or an abuse of 
process of the court. Although the contention of abuse of process was not accepted by 
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the court, if in other instances the party is able to convince the court about the 
existence of one or more of the above grounds, the litigation may be stayed in favor of 
arbitration, through the application of the court’s inherent jurisdiction. For example, if 
the plaintiff has added non-contracting persons to the action in order to avoid the 
arbitration with the contracting party, the abuse of court process may be established, 
and the court may use its inherent power to stay the litigation in favor of arbitration.  
The following decisions issued by the high court of Singapore are other legal 
resources that confirm the requirement for an arbitration agreement among all of the 
disputants for a court order for stay of litigation in favor of arbitration:   
In Go Go Delicacy Pte Ltd v. Carona Holdings Pte Ltd and others
173
, the 
plaintiff and the first defendant had signed an agreement that contained an arbitration 
clause. The plaintiff disregarded the agreement and filed a suit against the first 
defendant and four other defendants in related disputes.  The first defendant made an 
application for stay of proceedings to which the other defendants also joined. The 
High Court rejected the application, stating that a stay was not practical as the court 
could not compel non-parties to an agreement that contains an arbitration clause to 
arbitrate their disputes merely because one defendant is a party to that agreement.  
As observed, the court applied its discretionary power obtained from section 6(2) of 
the AA, in a multiparty dispute. Despite the existence of the arbitration agreement, the 
court refused to stay the litigation, due to the impossibility of joinder of the non-
contracting third parties into arbitration.  In this case, a multiparty litigation was 
recognized as the suitable approach for dealing with the dispute.
174
 The question 
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arising from this decision is, may a party to the arbitration agreement be deprived of 
arbitration only because the plaintiff had added non-parties to the action? According 
to Boo (2007), this issue awaits clarification from courts and calls into question how a 
court should apply its discretion.
175
  
In Jiang Haying v. Tan Lim Hui and another Suit
176
 the application of stay of 
litigation proceedings in favor of arbitration was sought by non-parties to the 
arbitration clause. The court had to decide whether the potential inconsistent rulings 
in separate tribunals could be considered as an exception to the principle of privity of 
contracts. Finally, the application of stay was dismissed and it was held that the 
potential for inconsistent rulings could not outweigh the strict rule that arbitration may 
only proceed when both parties had consented to it.
177
  
Unlike in Jiang Haying and Go Go Delicacy Ptd Ltd where the application for 
stay of litigation was refused, in Yee Hong Pte Ltd v. Tan Chy Andrew (Ho Bee 
Development Pte Ltd, Third Party
178
), the High Court of Singapore used its discretion 
in favor of stay in similar circumstances i.e. where not all parties of the litigation were 
parties of the arbitration agreement. In that case, the main-contractor had sued the 
architect and the developer was brought in as a third party. The application of stay 
was submitted by the third party (developer) who had two separate arbitration 
agreements with the main contractor and the architect. An earlier related dispute 
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between the plaintiff and the developer had been referred to arbitration previously and 
the developer contended that it was senseless to arbitrate that dispute while the 
present one was litigated separately. The High Court took the same position and held 
that when both disputes arose out of the same project, it would be unsatisfactory to 
hold separate proceedings. The Court was of the view that separate proceedings 
would not settle the whole dispute among all parties, and would entail more time and 
costs.
179
 For those reasons, the court concluded that justice would be better served if 
three parties proceeded to arbitration to determine their respective claims.
180
 
Accordingly, the litigation was stayed.  The decision in Yee Hong Pte Ltd was partly 
based on section 6(5) of the Singapore (domestic) Arbitration Act which extends the 
power of the court to order a stay of proceedings if any party claiming through or 
under a party to the arbitration agreement institutes a court proceeding. In other 
words, the court deemed the defendant (architect) to be included in the arbitration 
agreement between the third party (developer) and the plaintiff (main-contractor), 
because the defendant (architect) was by third party proceedings making a claim for 
indemnity or contribution through or under the third party (developer) who was a 
party to the arbitration agreement.
181
  Application of the above mentioned legislation 
makes this case slightly different from Jiang Haying and Go Go Delicacy Pte Ltd, 
both of which were examples of refusal of stay as a result of the negative application 
of the discretionary power of stay by the court. However, notwithstanding the 
application of section 6(5), because of other considerations such as fairness, better 
service of justice and convenience in the Yee Hong Pte Ltd’s judgment, we can still 
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regard that as a decision favoring multiparty arbitration by the Singaporean High 
Court. According to one author, if this case was approved in the Court of Appeal, it 
could start a new trend of tripartite arbitration involving the developer, the consultants 
and the contractor, as well as a similar trend involving the developer, the main-
contractor and the subcontractor.
182
 An application of appeal from the decision was 
submitted to the Court of Appeal, but the case was officially withdrawn later.
183
 The 
decision is described as a pragmatic approach taken by the court in relation to a 
purely domestic arbitration where the award would not be eventually challenged for 
misjoinder
184
 ; while if it was an international dispute, enforcement of the subsequent 
award could face serious challenge under the New York Convention.  
The above decisions were made by the High Court of Singapore in respect of 
domestic arbitration and under the Singapore’s Arbitration Act. As observed, the 
courts have applied their power differently. Most of them believed that the stay of 
litigation despite the existence of arbitration agreement among some of the disputants 
was not appropriate; while in the latter, the litigation was stayed and the disputants 
were referred to arbitration despite the absence of an arbitration agreement among all 
of them. The decisions from the High Court do not make binding precedents, and 
there is no precedent available from the Appeal Court to further define the application 
of the court’s discretionary power of stay, except the decision of Star Trance Far East 
Pte Ltd v. Norske-Tech Ltd (see p.8) which was issued in respect of incorporation of 
the arbitration clause by reference, in a guarantee contract. The decision does not 
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cover the various factual instances that may require multiparty arbitration and may 
invoke the court’s power of stay in the absence of a multiparty arbitration agreement. 
The following conclusions are derived from the above mentioned Singaporean 
legislation and case law:  
In the international arbitration regime of Singapore, there is no statutory 
multiparty arbitration mechanism particularly enacted for the facilitation of arbitration 
in multiparty disputes. Considering the nature of international arbitration that involves 
less court control, the legislative lacuna is not surprising, at least in terms of statutory 
mechanisms that compel the non-contracting parties to arbitrate. Also, there is no case 
law developed in respect of multiparty arbitration by the assistance of courts in 
Singapore.  
In domestic arbitration, there is statutory power for the courts to control or 
facilitate the conduct of multiparty arbitration by application of their general 
discretion of stay of litigation and order for arbitration. The application of the court’s 
statutory power for stay of proceedings is not precisely defined by the statutes. The 
power has been applied differently in the various cases that were examined by the 
High Court. The study of the available case law illustrated that on one hand, it is 
likely that a party be deprived of arbitration if only the other party adds a non-
contracting party to the action and brings the dispute to the court; on the other hand, 
parties may be referred to arbitration despite the absence of a multiparty agreement 
among all. Therefore, despite benefiting from the assistance of the courts, domestic 
arbitration in Singapore suffers from unpredictability in multiparty disputes. 
International arbitration on the other hand, suffers from the absolute lack of 
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facilitating multiparty mechanisms by courts. Had the above mentioned disputes been 





3.2 Institutional Arbitration Rules 
  Considering the absence of court ordered multiparty arbitration mechanisms in 
the legislative regime of Singapore, and bearing in mind the problems of statutory 
court-ordered arbitration, the usage of procedural rules becomes a significant means 
of facilitating multiparty arbitration. According to England’s advisory Committee on 
Arbitration law, if multiparty arbitration is required in a particular area of arbitral life, 
the true channel for providing it is the applicable arbitration rules.
185
 The arbitration 
rules of the Singapore International Arbitration Centre (SIAC Rules 2010) allow 
joinder of third parties by the tribunal upon application of a party provided that the 
third party is a party to the arbitration agreement and with the written consent of such 
third party.  Therefore, in the classic example of a main contract dispute that relates to 
the subcontract works, the tribunal does not have the power to join the subcontractor 
due to the fact that the subcontractor is not a party of the main contract and the 
arbitration agreement therein. The rule only addresses the circumstances that arise out 
of a single contract with multiple parties, where the initial arbitration proceeding has 
started only among some of the parties of the arbitration agreement. It is clear that the 
rule does not go too far in empowering the tribunal, compared to the same rule before 
its latest amendment: Under the rule 24 (b) of the SIAC Rules 2007, the tribunal had 
the power to join any third party, be it a party to the same arbitration agreement or 
not, into the proceeding with the consent of the third party. The author contacted the 
SIAC in order to be informed about the internal discussions and considerations of the 
institute that resulted in the above change of approach. In a private response, the 
centre stated that they were unable to disclose their internal discussions. From the 
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legal point of view, such a power does not contradict the principle of party autonomy 
due to the parties’ choice of the procedural rules. Further, their autonomy in selection 
of the arbitrator will not be disregarded with respect to the appropriate provisions of 
the SIAC rules for selection of the arbitrators in case of multiparty arbitration
186
; 
Also, from the perspective of the New York Convention, as long as the third party’s 
consent in joining into the arbitration exists, the composition of the tribunal and the 
procedure will still be in accordance with the parties’ agreement when the arbitration 
rules grant the power of joinder or consolidation to the tribunal. Furthermore, the third 
parties who are joined into the arbitration by way of joinder, consolidation or 
intervention are already aware of the dispute and cannot be regarded as total strangers 
to the arbitration proceeding. This fact is used to support the idea that privacy of 
arbitration will not be disturbed if such power is granted to the tribunal.
187
 The author 
presumes that among the considerations for the change towards limiting the power of 
the tribunal was a policy reason i.e. the concern for the desirability of the rules in the 
eyes of foreign parties. It is true that the new position of the SIAC Rule 24(b) is the 
same as the position of the arbitration rules of the ICC, and the similarity may in the 
first instance seem more reassuring for parties who wish to refer their dispute to the 
SIAC. However in this author’s view, the earlier rule 24(b) was not too radical to be 
generically avoided by the parties considering that the approach is already adopted in 
some institutional arbitration rules e.g. the LCIA Rules of arbitration. Further, if the 
tribunal’s power for joinder or consolidation contributes to smooth and complete 
settlement of dispute, it is in accordance with the wishes of the potential parties. 
Despite the above-mentioned rule regulating the power of the tribunal in respect of 
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joinder, the SIAC rules do not address the possibility of consolidation of related 
arbitrations at all. The comparative analysis of the various institutional rules in the 
following chapters will help finding possible options to include in the SIAC rules.  
3.3  Contractual arrangements  
Contractual arrangements that address possible multiparty disputes and their 
arbitration can be excellent channels to overcome the problems of multiparty disputes. 
Compared to legislation and institutional arbitration rules, contractual multiparty 
arbitration mechanisms are the creation of direct will of the parties, and can enable the 
conduct of multiparty arbitration without threatening the principles of party autonomy 
and privity of contracts.  In this section, the current available mechanisms for 
multiparty arbitration will be examined in the standard forms of construction main-
contract and sub-contract that are used in Singapore. It should be noted that the local 
standard forms of main-contract and subcontract in Singapore
188
 were originally made 
for use in domestic construction projects. The only international standard form of 
construction contract that is specifically made for use in international projects is the FIDIC 
form. In the FIDIC form, the term ‘international project’ refers to the projects where tenders 
are invited on an international basis.
189
 However, there is nothing to prevent the parties of 
international contracts from adopting the local standard forms of contract. The 
available mechanisms in the three local forms (SIA, PSSCOC and REDAS)
190
 will be 
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examined as follows. Considering the frequent usage of FIDIC form
191
 in 
international contracts in Singapore, the available multiparty arbitration mechanisms 
in the FIDIC Conditions of Contract for Construction will be examined subsequently.  
3.3.1 Multiparty Arbitration Mechanisms in the SIA form of main-contract 
and Subcontract  
The problem of related main-contract and subcontract disputes that arise from the 
same sets of fact has been addressed in the SIA forms of main and subcontract.
192
 To 
avoid inconsistent results, both forms provide for the selection of the same arbitrator 
in the related disputes. Selection of the same arbitrator may not always be feasible. In 
the circumstances, both the subcontract and the main-contract conditions provide for 
the lapse of arbitration clause and referral of the dispute to the courts. If the same 
arbitrator is appointed in both disputes, it will have the power to hear the evidence of 
both disputes immediately after one another, or at the same time. The arbitrator also 
has the power to act as closely as possible to the third party procedures in the courts, 
in respect of orders for indemnity, contribution and costs. However, the arbitrator 
does not enjoy the power for ordering consolidation of the related disputes and joinder 
of the subcontractor or the main-contractor (as third parties) into the arbitration 
proceedings.  
Considering that the parties in both main and subcontract are agreeing to do their 
best endeavors to select the same arbitrator, and having in mind that the best 
endeavors may not always end up in such selection, it is provided that in the 
circumstances, the arbitration clause will lapse and the dispute will be referred to the 
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Courts. The court can use its statutory power for conducting a multiparty litigation 
among all of the three parties.
193
 In the circumstances, despite the fact that lapse of 
arbitration is provided with the view to avoiding multiple proceedings o related 
disputes; the parties will be deprived of the benefits of arbitration.  
Considering the undesirability of referring the dispute to national courts for 
international parties, the lapse of arbitration clause, as implemented in the SIA is not a 
desirable mechanism to be adopted in international contracts. Therefore, the author 
recommends the modification of the clause if intended to be used in international 
contracts.  Another reason for the above recommendation is the system of appointing 
the common arbitrator. In the absence of agreement, such appointment shall be done 
by the president of the Singapore institute of architects, or the national courts; while 
referring to the national authorities is usually not in the interests of the international 
parties. Purchaser  
Finally, the selection of the same arbitrator in two disputes may be a threat to 
impartiality of the arbitrator that hears one dispute before another.
194
 The second 
hearing may be influenced by the evidences of the first hearing, while the arbitrator 
should not disclose the documents to the parties of the second hearing. An arbitrator 
should not in effect give evidence to himself without disclosing the evidence on 
which he relies to the parties.
195
 Disclosure of the documents and evidences of the 
                                                             
193 The appropriateness of judicial proceedings for dealing with multiparty disputes is supported in the 
UNCITRAL Guide on Drawing up International Contracts for the Construction of Industrial Works 
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3.3.2 Multiparty arbitration mechanisms in the PSSCOC form of main-
contract and sub-contract 
The PSSCOC Standard Conditions of main-contract do not address multiparty 
arbitration. It is only in the subcontract where the subcontractor and the main-
contractor agree to do their best endeavor to select the same arbitrator as in the main-
contract arbitration, where the subcontract dispute has arisen out of the same set of 
facts as the matters in the main-contract dispute. If the parties are unable to do so, and 
the arbitrator is already appointed under the subcontract, either party will be entitled 
to request the Singapore Court to appoint the same arbitrator. The downside of this 
type of drafting is that the circumstances where the appointment of the same arbitrator 
is not possible, is not addressed therein. In the SIA clauses, the circumstance is 
foreseen and it is provided that the arbitration clause will lapse. It is arguable whether 
the lapse of arbitration clause is the perfect solution in such circumstances. However, 
the mechanism adopted in the SIA clause will at least build a predictable outcome of 
non-enforcement. In PSSCOC, the problem of multiple proceedings on the same facts 
is eventually not resolved where the same arbitrator cannot be appointed for any 
reason. 
The other difference of these conditions compared to the dispute resolution clause 
of the SIA main and subcontract is that the related main-contract and sub-contract 
disputes are only addressed by the subcontract, and the main-contract is silent on the 
issue. Therefore, considering the absence of any agreement on appointment of the 
                                                             
196 Van Houtte, H., “Due Process in Multi-Party Arbitration” in ICC (ed), Multiparty Arbitration: 
Views from International Arbitration Specialists (Paris: ICC Publishing, 1991) at 195. 
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same arbitrator as of the subcontract between the main-contractor and the employer, if 
the subcontract dispute is referred to an arbitrator and an award is issued, the 
appointment of the same arbitrator in the subsequent main-contract dispute may not 
be feasible.  
The selection of the applicable procedural rules within the contractual terms may 
have a great effect on the possibility of multiparty arbitration. One of the features of 
the PSSCOC standard conditions of main-contract and sub-contract is that they do not 
include the applicable procedural rules. Although the Chairman of the SIAC will be 
referred to for appointment of the same arbitrator in the related subcontract dispute, 
this does not necessarily require the application of the SIAC Rules
197
. The arbitrator, 
if appointed by the SIAC, can be expected to apply the SIAC rules. However, there is 
no obligation for the application of the rules, unless those rules are selected in the 
parties’ agreement. Consolidation, joinder or intervention is not possible under the 
SIAC rules in the absence of an agreement among all of the relevant parties. Where 
multiparty or related disputes are so likely to arise, the parties can consider the 
selection of procedural rules that provide for multiparty arbitration mechanisms. It is 
also advisable to the parties of the main-contract and subcontract to select compatible 
procedural rules with view of easier resolution of prospective related disputes.   
3.3.3 Multiparty arbitration mechanisms in the REDAS  
The REDAS Design and Build Conditions of Contract
198
 do not address the issue 
of arbitration of the related disputes at all. It is highly recommended for the 
                                                             
197 In Insigma Technology Co Ltd v. Alston Technology Ltd [2009] SGCA 24 the SGCA confirmed that 
an arbitration agreement that provides for an institution to administer arbitration under the rules of 
arbitration may be valid.   
 
198 This form currently does not have parallel standard conditions of subcontract 
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contracting parties to foresee the problems that might arise out of related disputes and 
to adopt appropriate mechanisms to deal with them.  
3.3.4 FIDIC Conditions of Contract for Construction 1999 (The Red Book) and 
FIDIC Conditions of Subcontract for Construction 2009 (test edition)  
The General Conditions of Main-Contract have not addressed arbitration of 
related disputes. In the Guidance for the preparation of the special clauses, it is stated 
that in some cases, it is desirable to join third parties into the main-contract 
arbitration. For this purpose, it is suggested to include multiparty arbitration clauses 
on a case-by-case basis. It is also pointed that no standard form of multiparty 
arbitration clause has yet been developed (sub-clause 20.6) 
Despite the absence of a standard clause in the conditions of main-contract 
addressing the related main-contract and sub-contract disputes, the conditions of 
subcontract (in the Guidance notes) offer a comprehensive example clause for use in 
such circumstances. In the alternative example clause, related and unrelated disputes 
have been defined; related disputes may be brought to main-contract arbitration by the 
main-contractor, on behalf of the subcontractor; the award of the main-contract 
arbitration will be final and binding on the parties of the subcontract.  
The alternative example clause is probably the longest available clause within the 
popular standard forms of contract that has attempted to address the arbitration of 
related main-contract and subcontract disputes. The key factors of the clause that 
makes it distinct from the other examined forms are: 
- The Related and Unrelated disputes are defined in the clause; vagueness in the 
concept of relatedness and its recognition may bring about new disputes; thus it can 
86 
 
be a threat to the smooth dispute resolution process, even if a mechanism is provided 
for facilitation of multiparty and related disputes.  
- The main-contractor is initially the person to decide whether the dispute is 
related or unrelated, and to notify the subcontractor if it is a related dispute. In case of 
disagreement, a pre-arbitral referee will decide. This arrangement will prevent 
disputes concerning the nature of relatedness of the subcontract and main-contract 
disputes.  The logic of this arrangement is that it is usually the main-contractor as the 
middle party of the two disputes who will be interested in using multiparty arbitration 
mechanisms to avoid inconsistencies. In this author’s view, the clause could have 
been more comprehensive if it also addressed the circumstances where multiparty 
arbitration mechanisms are in the interest of the sub-contractor or the employer.  
- The clause has addressed the connected main-contract and subcontract 
disputes from the root i.e. at the stage of being claims only, and not disputes yet. This 
will help the main-contractor claim the subcontractor’s related claim from the 
employer, and contributes to dispute prevention at an early stage. Such a mechanism 
does not exist in the other standard conditions that were examined earlier.  
- Another agreeable feature of the FIDIC subcontract alternative clause is that 
confusion will not arise in cases with multitier dispute resolution arrangements. The 
subcontract dispute will go through the step-by-step dispute resolution mechanisms of 
the main-contract: the related subcontract disputes will be referred to the Main-
contract Dispute adjudication board in the first instance and to the main-contract 
arbitration if the DAB decision does not become final and binding, and the dispute is 
not settled amicably. This type of clarification does not exist in other standard forms 
of contract; therefore, even if it is agreed that the subcontract dispute will be referred 
to the main-contract arbitration, the question upon the occurrence of dispute will be 
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whether the main-contractor should first go through the multitier dispute resolution 
procedure of the main-contract, before starting the main-contract arbitration 
proceeding.  
-  The facilitating mechanism for the resolution of related main-contract and 
sub-contract disputes in this clause is not a multiparty arbitration among all of the 
three respective parties. It is still a two sided arbitration between the main-contractor 
and the employer that will also be final and binding on the subcontractor in respect of 
the related subcontract dispute. The main-contractor brings the subcontractor’s related 
dispute to the main contract arbitration and undertakes to use its best endeavors to 
pursue the dispute on the subcontractor’s behalf and for the subcontractor’s benefits, 
as well as on its own behalf and for its own benefits. The subcontractor will be given 
reasonable opportunity to be involved in the preparation of the written submissions, to 
attend the hearing or make any oral submission to the arbitral tribunal. However, this 
right is limited to the consent of the employer and the arbitral tribunal. In this author’s 
view, the efficacy of the above mechanism is highly dependent on the good will of the 
parties, and the nature of the related dispute. There are circumstances where the 
subcontractor’s interests are in contradiction with the interests of the main-contractor. 
Therefore, it will not be realistic to expect that that the contractor use its best 
endeavors to pursue the dispute on the subcontractor’s behalf and to its interests. The 
usage of imprecise terms such as undertaking to use one’s ‘best endeavors’ may result 
in unclear circumstances and further disputes. The contractor’s duty to give ‘all 
reasonable opportunity’ to the subcontractor as stated in the sub-clause is similarly not 
sufficiently clear when intended to be applied. This author acknowledges that the 
aforesaid arrangements may work perfectly in many circumstances where full co-
operation between the respective parties exists. However, it cannot be denied that the 
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predictability of the outcome depends on the clarity of the contractual arrangement; 
on the security for their performance and the penalty for their non-performance. 
Usage of imprecise terms in the contractual clauses will have a negative effect on the 
aforesaid factors.  
As observed, the available mechanisms to deal with related main-contract and 
sub-contract disputes within the standard forms of construction contract that are used 
in Singapore have only touched the surface of the problems of related main-contract 
and sub-contract disputes. In their present form, the bilateral arbitration system is 
preserved and they do not put forward methods that enable multiparty arbitration. 
Setting aside that the issue is absolutely ignored in the REDAS form; the PSSCOC 
only addresses it in the subcontract. If a main-contract dispute is in connection with a 
sub-contract dispute, there is no agreement between the main-contractor and the 
employer on any facilitating mechanism. Equal protection of the interests of all of the 
respective multiple parties is an issue of concern where the main-contractor is 
pursuing the subcontractor’s dispute in the main-contract arbitration on the sub-
contractor’s behalf. Similarly, the lack of power for the subcontractor or the employer 
to assert the relatedness of the dispute is a threat to equal protection of the interests of 
the different parties. In their current form, the common standard conditions of 
construction contracts in Singapore do not provide for true multiparty arbitration in 
necessary circumstances. The parties in the projects that risk related and multiparty 
disputes will have to consider personalized arrangements such as a multiparty 
arbitration clause to be signed by all of the three parties. Possible arrangements will 
be studied in the upcoming chapters.   
3.4  Summary  
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 In this chapter, the available Singaporean mechanisms for arbitration of the 
related main-contract and sub-contract were reviewed and examined. The mechanisms 
were sought in the domains of statutes and cases, institutional arbitration rules, and 
contractual arrangements. It was observed that no Singaporean statute or case law has 
specifically facilitated the conduct of multiparty international arbitration; similarly, 
the institutional rules of the SIAC do not include facilitating multiparty arbitration 
mechanisms.The common standard forms of construction contract in Singapore 
include dispute resolution clauses that attempt to avoid the problem of inconsistent 
results that may arise out of multiple proceedings of related disputes. The various 
approaches of the common standard forms were examined, and their strong points and 
flaws were analyzed. It was observed that despite the arrangements for the selection 
of the same arbitrator or referral of the sub-contract dispute to the main-contract 
arbitration the bilateral structure has been kept, and there is no standard contractual 
option enabling multiparty arbitration among all of the respective parties. Such 
mechanism, if contracted upon among the employer, the main-contractor and the sub-
contractor, may overcome the existing unanswered problems of bilateral arbitration of 
related main-contract and sub-contract disputes. Through the analysis of the existing 
solutions within the other selected jurisdictions, the upcoming chapters will attempt to 
find suggestions for the improvement of the Singaporean aforesaid attitudes.  
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Chapter 4- Legislative Approaches to Multiparty 
Arbitration 
4.1 Classification of the existing Legislative Approaches to 
Multiparty Arbitration  
As observed in the previous chapter, Singapore has adopted the UNCITRAL 
Model Law as its law of international arbitration. The Model Law is silent on the issue 
of multiparty arbitration. The possibility of joinder, intervention and consolidation of 
related disputes has not been addressed therein. The silence of the legislation is 
initially regarded as a lacuna that should perhaps be filled. To seek lessons for 
Singapore, the author examines the available legislative mechanisms in the other 
jurisdictions when dealing with arbitration of related disputes. Accordingly, the 
legislative approaches to multiparty arbitration in the four selected jurisdictions 
(England, Australia, Hong Kong, Netherland), are divided into the following 
categories:  
4.1.1  Express restriction of the tribunal’s power for conduct of multiparty 
arbitration; [as in section 35 of the English Arbitration Act 1996 where the tribunal 
is empowered to order consolidation or concurrent hearings of related disputes only 
subject to the agreement of the parties to that effect] 
Under section 35 of the English Arbitration Act 1996, the tribunal has no 
power to order consolidation or concurrent hearing of related arbitration proceedings 
unless the parties agree to confer such power to the tribunal. At the time of drafting 
the Arbitration Act 1996,  the Departmental Advisory Committee on Arbitration Law 
rejected the proposal of granting legislative power to the courts or tribunals to order 
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consolidation or concurrent hearing of separate arbitrations in the absence of consent 
by all, because such power would undermine the principle of party autonomy and 
confidentiality of arbitration. The committee was of the view that not the legislation, 
but the agreements are to solve the problem of multiparty disputes.
199
 
In accordance with the above-mentioned statute but before its enactment, the English 
Court of Appeal in Abu Dhabi Gas Liquefaction Co Ltd v. Eastern Betchel 
Corporation and another
200
  agreed with the High Court that the main-contract 
dispute and the sub-contract dispute could not be heard concurrently or consolidated. 
However, Lord Watkin believed that admittedly, it was desirable to do so, although it 
was legally not possible. The Court of Appeal held that the same arbitrator should be 
appointed for the related disputes and suggested in dicta that the arbitrator holds a pre-
hearing conference with all of the parties in order to identify the issues and then 
decide those issues separately.  
The desirability of a power for the court or the tribunal to order consolidation of 
the main-contract and sub-contract disputes was also mentioned by Lord Justice 
Robert Goff in Interbulk v. Aiden Shipping Co Ltd
201
 (The Vimeira) regarding a 
multiparty dispute between the Owners of a vessel, the main-contractors and the 
subcontractors: 
“English arbitration law provides at present no power either to arbitrators or to 
the court to ensure both arbitrations will be considered by the same tribunal 
either at the same hearing or at immediately after succeeding hearings to avoid 
the danger of inconsistent awards. There is for example no means of ordering 
consolidation of two such related disputes. A solution to this problem is 
                                                             
199 Departmental Advisory Committee on Arbitration Law Supra note 185 at para 180.  
 
200 [1982] (C.A) 2 Lloyd’s Rep 425. 
 
201[1984] (C.A) 2 Lloyd’s Rep 66.  
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believed to be found in the arbitration law of Hong Kong, but not in the 
English Arbitration Act. I have no doubt that those who are responsible for 
proposing and formulating amendments to our arbitration laws have this point 
well in mind that the preset case will, I trust, provide an additional impetus 
and urgency to the effects now being made to fill this gap in our law.”202 
In Oxford Shipping Co Ltd v. Nippon Yusen Kaisha
203
 (The Eastern Saga), the 
same arbitrator was appointed in the main-contract and sub-contract disputes. Upon 
the application of the main-contractors, an order for concurrent hearings was issued 
by the arbitrator, which was appealed against by the owners. The English Commercial 
Court accepted the appeal from the arbitration award and set aside the order of 
concurrent hearings. According to Legatte J:  
 “The arbitrators enjoy no power to order concurrent hearings or 
anything of that nature without the consent of the parties. […204] Neither the 
tribunal nor any of the parties can insist that the dispute shall be heard or 
determined concurrently with or even in consonance with another dispute, 
however convenient that dispute may be to the party seeking it and however 
closely associated with each other the disputes in question may be.” 205 
The above cases, although all decided before the enactment of the Arbitration 
Act 1996, still constitute the body of English case law on multiparty arbitration. The 
wish of Lord Justice Robert Goff has not yet come true and section 35 of the 
Arbitration Act does not suggest any mechanism for the conduct of multiparty 
arbitration in the absence of the parties’ agreement. In all of the abovementioned 
English cases that were decided before the enactment of the Arbitration Act 1996, the 
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principle of privity of contracts sufficed for the courts to refuse the possibility of 
multiparty arbitration involving non-contracting parties in the absence of consent by 
all. In other words, the same legal position existed in the case law, before its 
enactment in the legislation.  
4.1.2  Legislative power of the tribunal to order multiparty arbitration (opt-in 
required) [as in section 24 of the Australia International Arbitration Act 1974 and 
section 1045 of the Netherlands Arbitration Act] 
The main statutory source of international arbitration in Australia is the 
International Arbitration Act 1974 (IAA). According to the IAA, the Model Law has 
the force of law in Australia as a default, while parties are free to agree that the Model 
Law does not apply (s 16 and s 21). The states’ uniform Commercial Arbitration Acts 
may also be applicable to international arbitration only if selected by the parties206.  
Division 3 of the IAA includes optional provisions which only apply if agreed to be 
applicable by the parties (section 22). Among the optional provisions is the provision 
for consolidation of arbitral proceedings (section 24). Under this optional provision, 
the tribunals may in certain circumstances order consolidation, concurrent or 
sequential hearings, or stay of one proceeding pending the determination of the 
other(s). If the tribunals are not able to issue these orders, the arbitrations shall go on 
as if no application for multiparty mechanisms existed.  (Under the domestic regime, 
this power does not require opting by the parties and can be transferred to the courts if 
not applied by the tribunals207. 
                                                             
206  See Halsbury’s Laws of Australia , vol.2 (Sydney: Butterworths, 1996) para [25-5] and [25-30]; It 
should be noted that after the 2010 amendments to the Australia’s IAA (1974), the Model Law is the 
mandatory supervisory law on international arbitration and parties may not opt out of it. This part of 
the thesis was written prior to the amendments, examination of this multiparty arbitration mechanism 
still remains significant.  
 
207  See section 27 C (Consolidation of Arbitration Proceedings) of the Commercial Arbitration Act 
2010 (NSW). See also Halsbury’s  Laws of Australia, ibid, para [25-510].  
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The opt-in requirement means that this provision can only be effective if multiparty 
disputes are previously envisaged by the parties and been subjected to section 24 of 
the IAA. The author believes that existence of this provision within the legislation is a 
good means to attract the attention of the parties and to encourage them to foresee the 
possibility of multiparty disputes and the means to avoid them by opting into the 
provision. However, this is an indirect contractual mechanism which will not assist 
the parties in likely situations where they have failed to opt-in. The author did not find 
any Australian case applying the consolidation provision in international arbitrations. 
Absence of International case law in this domain is normal because unlike in domestic 
disputes, even if opted - in by the parties, the power of ordering multiparty 
proceedings is at the tribunal’s discretion and not transferable to the Courts if not 
applied. Therefore, it is not likely that an international dispute of this kind ends up in 
litigation. An owner’s application for full consolidation under the similar section in 
the domestic legislation of the time (section 26 (1) (b) of the Victoria’s Commercial 
Arbitration Act 1984)208 was refused by the Supreme Court of Victoria in Varnsdorf 
Pty Ltd v. Fletcher Construction Ltd and Another 209 , due to the fact that one 
arbitration was fully ready for hearing and the other was at the stage of notice of 
dispute.  In that case, the first arbitration had commenced between the owner and a 
contractor (who was responsible for design, construction and installation of the 
project), and the second arbitration was between the owner and another contractor 
                                                             
208 Section 26(1) of the aforesaid Act states: “The following provisions of this sub-section apply to 
arbitration proceedings all of which have the same arbitrator or umpire—(a) the arbitrator or umpire 
may, on the application of a party in each of the arbitration proceedings, order—(i) those proceedings 
to be consolidated on such terms as the arbitrator or umpire thinks just;(ii) those proceedings to be 
heard at the same time, or one immediately after the other; or(iii) any of those proceedings to be stayed 
until after the determination of any of them; (b) if the arbitrator or umpire refuses or fails to make such 
an order, the Court may, on application by a party in any of the proceedings, make such an order as 
could have been made by the arbitrator or umpire.” 
 




responsible for operation of the project. The owner applied for consolidation and the 
second contractor was supporting the application, while the first contractor was 
opposing it. The disputes concerned common questions of law and fact, but the 
application for consolidation was dismissed by the arbitral tribunal. In the subsequent 
litigation, the court refused to order a full consolidation but it applied section 26(1) 
(iii) and ordered that the second arbitration not be heard until after the first arbitration, 
in order in to avoid duplication of the costs and to prevent inconsistent findings.210 
The order was also supplemented with an order that the second contractor be entitled 
to appear in the first arbitration, to make submissions and to cross examine witnesses, 
and also that it have access to discover documents of all parties and on the further 
condition that all of the parties be bound as between each of them by the findings of 
fact made by the arbitrator.211  
The above decision is a good example of court intervention in domestic 
multiparty disputes which is not available in international arbitration under the 
Australian legislation.212  
The main and the supplementary orders issued in the above can be assisting 
examples of possibilities that can be agreed upon within contracts,  or be enacted by 
the legislators at the time of drafting the laws, suggesting the entitlement of the third 
parties in certain circumstances to appear in the related arbitrations (without an 
official order of joinder or consolidation, as in the above case), or their entitlement to 
cross examine witnesses or to have access to certain limited documents. 
                                                             
210 The judge (Mandi J.) stated that: “I would have had no difficulty in making a full consolidation 
order if these arbitration proceedings were both about to commence, rather than one being fully ready 
for hearing and the other being at the stage of notice of dispute. Ibid at para 4.  
 
211 Supra note 209 at para 22.  
 
212 See also Melville Homes Pte Ltd v. Prime Ceramics Services Pty Ltd VCS [1991] 2 V R 211 
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  Article 1045 of the Netherlands Arbitration Act 1986 can be placed in this 
category of legislative approach. According to this provision, subject to the third 
party’s consent, upon the application of the third party or an existing party who wants 
to be indemnified by the third party, the tribunal may order intervention or joinder. On 
the grant of such an order, the tribunal shall determine the further conduct of the 
proceeding, unless otherwise agreed by the parties. Legislation of other jurisdictions 
that have been studied in this research and address consolidation, do not addresses 
joinder or intervention. From the author’s point of view, the reason can be the total 
absence of a preliminary will (of the third party to arbitrate in joinder, and of the 
original parties in intervention) to arbitrate, which makes the legislators even more 
reluctant in extending the arbitration clause. On the other hand, in ‘consolidation’, 
notwithstanding the different arbitration agreements, the fact of existence of two 
separate arbitration agreements makes it easier for the legislator to extend the 
arbitration clause in one agreement to the other. Although the expression ‘opt-in’ is 
not used, application of this article is subject to a written agreement between the third 
party and the existing parties (Subsection 3) which is actually equal to opting in. For 
this reason Kiristina Maria Sigg describes this provision as ‘not as far-reaching as one 
might think’ in comparison with the subsequent article 1046 (See a.4.1.4) enacting 
compulsory consolidation by courts213.  
4.1.3  Legislative power of the court to order multiparty arbitration (opt-in 
required) [as in section 6B of the Hong Kong Arbitration Ordinance
214
 that enacted 
                                                             
213 Sigg, K. M., supra note 120 at 81.  
214 Hong Kong Arbitration Ordinance 1963, Cap 341 stated : “(1) Where in relation to two or more 
arbitration proceedings it appears to the Court-  
(a) that some common question of law or fact arises in both or all of them, or 
(b) that the rights to relief claimed therein are in respect of or arise out of the same transaction or series 
of transactions, or 
(c) that for some other reason it is desirable to make an order under this section, 
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possibility of compulsory multiparty proceedings ordered by the Court
215
, if opted in 
by the parties of an international disputes.
216
] 
This type of legislation is different from the third type where the tribunal is to 
decide if a multiparty arbitration shall be conducted (see 4.1.2). In this type, the 
decision of the conduct of multiparty arbitration is made by the court, and not the 
tribunal. Compulsory conduct of multiparty arbitration by the order of the court is 
possible under section 6(B) of the Hong Kong Arbitration Ordinance, if there are 
common questions of fact or law in two arbitrations, or if the rights to relief claimed 
are in respect of the same transaction, or if for some other reason it is desirable to 
make an order under that section. In either of these situations, the Court may upon the 
application of a party, order concurrent or sequential hearing, consolidation, or stay of 
one proceeding until after the determination of the other(s). In international 
arbitration, this provision only applies if the parties had agreed on its application 
(opted-in). The Law Reform Commission of Hong Kong in its Report on the Adoption 
of the Model Law of Arbitration217, examined whether the provision should be added 
                                                                                                                                                                              
the Court may order those arbitration proceedings to be consolidated on such terms as it thinks just or 
may order them to be heard at the same time, or one immediately after another, or may order any of 
them to be stayed until after the determination of any other of them. 
(2) Where the Court orders arbitration proceedings to be consolidated under subsection (1) and all 
parties to the consolidated arbitration proceedings are in agreement as to the choice of arbitrator or 
umpire for those proceedings the same shall be appointed by the Court but if all parties cannot agree 
the Court shall have power to appoint an arbitrator or umpire for those proceedings. 
(3) Where the Court makes an appointment under subsection (2) of an arbitrator or umpire for 
consolidated arbitration proceedings, any appointment of any other arbitrator or umpire that has been 
made for any of the arbitration proceedings forming part of the consolidation shall for all purposes 
cease to have effect on and from the appointment under subsection (2).”(Now repealed). 
 
215 i.e. The Court of First Instance of  the High Court  
 
216  This part of the thesis was written before the enactment of the new Arbitration Ordinance No.17 of 
2010. Section 6 (B) of the Arbitration Ordinance is now repealed in the Hong Kong’s new Arbitration 
Ordinance 2010. However, in the Schedule 2 of the new Ordinance, the same powers are kept for the 
Court, if opted in by the parties, or automatically if the agreement was made before or within the next 6 
years after the enforcement of the new act and provides that the arbitration is domestic. See Appendix 4 
for the complete text of the above provision in the Hong Kong’s New Arbitration Ordinance.  
 
217 The Law Reform Commission of Hong Kong, Report on the Adoption of the UNCITRAL Model 
Law of Arbitration (1987) 1 HKLRC available online:  
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to the Model Law as applied to international arbitrations in Hong Kong. For five 
reasons, the conclusion was that it should not. 218 
In the Hong Kong Institute of Arbitrators Committee on Hong Kong Arbitration Law, 
Hong Kong Construction Association Limited (representing a significant part of the 
construction industry in Hong Kong) wished to keep section 6 (B) applicable to 
International Arbitration. After the negotiations, the Committee recommended that 
this provision should be available to parties who want to adopt it as an opt-in 
provision in the New Ordinance.219 It is noteworthy that in the same committee, the 
Hong Kong Federation of Electrical and Mechanical Contractors Association Limited 
wished that the court’s consolidation power be exercised only by agreement of the 
parties after the dispute had arisen in order to avoid weaker parties such as 
subcontractors being forced to become parties to expensive complex arbitrations. 
This recommendation was not finally accepted by the committee because such an 
agreement is unlikely to be reached after the occurrence of the dispute, and thus, such 
a requirement would exclude consolidation in most cases. 220 
Section 6(B)221 is only applicable to international arbitration if it is opted in by the 
parties. The author did not find any case reporting the application of this provision to 
                                                                                                                                                                              
 http://www.hkreform.gov.hk/en/docs/runcitral-e.pdf , Last viewed 10.10.2010, at para 4.40  
 
218 Ibid. The five reasons were: first, adding this provision would introduce an element of court control 
which is contrary to the core feature of the Model Law; second, such provision cannot be a workable 
solution in international arbitration due to jurisdiction matters; third, such provision may discourage 
parties from selecting Hong Kong as a venue of arbitration; forth, such provision can be a threat to 
secrecy of arbitration; fifth, such provision will render the arbitral awards at risk of unenforceability 
under the New York Convention.   
219  Hong Kong Institute of Arbitrators Committee on Hong Kong Arbitration Law, Report on Hong 
Kong Arbitration Law, 30th April 2003 available at 
 http://www.hkiarb.org.hk/PDF/report_20030430.pdf  last viewed 10.10.2010, at 14.  
 
220 Ibid. at 97.   
 
221  Section 6(B) is now repealed. See article 2 of Schedule 2 of the New Arbitration Ordinance. (See 
supra note 209).   
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international disputes. The available case law is only in the domestic domain. If one 
or more of the three requirements of section 6 (B) exist, the Court will have the 
discretion to make one of the four respective orders. The difficult part of applying this 
provision by the courts is the delicate point of where to apply the discretion. This is 
similar to the ambiguity that exists in the application of the court’s discretion of stay 
under section 6 of the Singapore Arbitration Act.  
Below is a list (prepared by the author after having studied the Hong Kong 
case law222) of the factors that have been considered by the judges in applying the 
discretion: 
- The time of application for consolidation 
The application should be made at the earliest convenient moment and not necessarily 
after the closing of the pleadings. 223 
-  Risk of inconsistent findings 
Possibility of inconsistent findings is an effective element in applying the Court’s 
discretion. The Supreme Court believed that witnesses of common facts might not 
give the same evidence each time, or the submissions of law might not be the same in 
                                                                                                                                                                              
 
222 The famous Hong Kong Cases on Consolidation are the first and second Shui On Cases. In the first 
Shui On (Re Shui On Construction Co.Ltd v. Shindler Lifts (HK) Ltd [1986] HKLR 1177), the Court 
ordered concurrent hearing of a subcontract and main contract dispute in a construction project. In the 
second Shui On (Shui On Construction Co.Ltd v. Moon Yik Co. [1987] HKLR 1224), the court ordered 
formal consolidation. See Miller, H. “Consolidation in Hong Kong: The Shui On Case”(1987) 3:1 
Arbitration International ( a note on the first Shui On), and Veeder, QC, V.V, “Consolidataion: More 
News from the Frontline- The Second Shui On Case” (1987) 3:3 Arbitration International 262. 
 
223 Miscellaneous proceedings in the matter of the Arbitration Ordinance CAP.341 and in the matter of 
arbitrations between Shui On Construction Company Ltd and Moon Yik Company AND between Shui 
On Construction Company Ltd  and Dah Chong Hong Ltd, in the Supreme Court of Hong Kong, High 
Court, HCMP001275/1987 available at http://www.hklii.org/cgi-
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both arbitrations. Therefore, the risk of inconsistent findings was regarded as high and 
intolerable.224 
- One party being the claimant in one dispute and a respondent in the other: 
While selecting whether to order full consolidation or concurrent hearing, the above 
situation was used as a reason to order concurrent hearing, and not full consolidation 
in the first Shui On case. 225 In the second Shui On226, this procedural difficulty did 
not exist.  
- Restrictive interpretation of s 6 (B) 
Section 6(B) is a limited exception to the principle of minimum court intervention in 
arbitration. Therefore, it should be construed restrictively when expressly provided by 
that section.227  
- Degree of commonality in fact and law between the two disputes 
There should be an adequate degree of commonality in fact and law between the two 
disputes to justify the order under s 6(b).228  
- Saving in time and cost (Convenience) 
Saving in time and costs was an effective element in applying the discretion of the 
Court in Chun Wo Building Construction Ltd & Ors v. China Merchants Tower Co Ltd 
& Ors.229 The Court considered that the time and cost for hearing the references 
together would be significantly shorter than the total time for separate hearings. 
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However, the Court also noted that convenience is not in itself a ground for ordering 
concurrent hearings. It should be considered together with other issues mainly 
sufficient commonality of facts and law. 
- Gap in the quantum of claims 
Gap in the quantum of claims in the two arbitrations was considered as a ground for 
refusing to apply the discretion for consolidation order in Dickson Construction Co 
Ltd v. Schindler Lifts (HK) Ltd)230. 
- stage of each of the proceedings 
The fact that the amount of time required to settle one dispute would be too less than 
the amount of time required for the other dispute was a matter of consideration in 
refusing to apply the discretion in Dickson Construction Co Ltd v. Schindler Lifts 
(HK) Ltd231). The disputes were in different stages at the time of the application for 
consolidation, and considerable delay and costs would be imposed by one party. 
 
4.1.4  Legislative power of the court to order multiparty arbitration unless 
opted out [as in Article 1046 of the Netherlands Arbitration Act 1986] 
Article 1046 of the Netherlands Arbitration Act- the enactment of which was a 
result of lobbying by the construction industry232  - applies to both domestic and 
International arbitration conducted in the Netherlands. Consolidation of separate 
arbitrations that have been commenced in the Netherlands, concerning connected 
subject matters can be requested from the President of the District Court in 
Amsterdam. The President may wholly or partially grant or refuse the request. This 
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provision applies as a default, but may be set aside in case of agreement by the 
parties.  The reason for choice of the Amsterdam District Court was that Amsterdam 
is an important venue for arbitration of disputes in the construction industry, a field 
where the possibility of consolidation is needed.233  
The ambiguity of this provision is that it does not precisely indicate the 
concept of ‘connected-ness’ of the subject matters of the disputes. No criterion is 
presented in that respect. Due to limitation of access to the Netherlands case law 
(Netherlands being a civil law jurisdiction, and the Court decisions being issued in 
Dutch language), the author did not find examples of the Netherlands Courts ordering 
multiparty international arbitration based on the aforesaid legislation. However, 
referring to Bitter’s study of the case-law between 1986 and 2006, the proportion of 
consolidations to the total number of arbitrations in the Netherlands is rather small.234 
In an exceptional case235 where third parties were involved, the Netherland district 
court set aside the arbitration agreement based on the principles of reasonableness and 
fairness236:  in the on-going litigation, the claimants initiated a third party proceedings 
to be indemnified by the their contractual counterparties in case they were ordered to 
pay damages in the main proceeding. There was no arbitration agreement between the 
defendant and claimant in the main litigation proceeding, while there was an 
arbitration agreement between the third parties and the claimants in the third party 
proceedings. For the protection of judicial efficiency and fairness, the Dutch first 
                                                             
233 Sanders, P., “The new Dutch Arbitration Act” (1987) 1:6 International Business Law Journal 539 at 
547. 
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instance District Court decided that the arbitration clause should be overruled to avoid 
different institutions dealing with the closely linked questions. Thus, the arbitration 
agreement was set aside.237  
The consolidation order being issued by the Court (and not the tribunal) is a 
good means to avoid the risk of the award being set aside at a later stage on the 
ground that the arbitrators went beyond their powers by consolidating the 
arbitrations238. Article V (1) (d) of the New York Convention (composition of the 
tribunal not being in accordance with the parties’ agreement) may still be a barrier to 
recognition or enforceability of such consolidated awards239. Dr Van Den Berg argues 
that when parties select to arbitrate in a jurisdiction, they impliedly agree on the 
application of the law of that jurisdiction. Thus, consolidation may prevail over their 
agreed method of composition of the tribunal240. It is debatable whether the choice of 
a jurisdiction implies the aforesaid or not241. In practice, within the 21 years after the 
enactment of the Netherlands Arbitration Act, there has not even been one case where 
an award was recognized unenforceable because of not complying with the aforesaid 
requirement of the New York Convention.242  
                                                                                                                                                                              
236 Article 6:248(2) of the Netherland Civil Code states that a contractual obligation that is binding on 
the parties does not apply to the extent that it would be unacceptable according to standards of 
reasonableness and fairness.   
 
237  Although it is unlikely that international arbitration agreements be disregarded based on the 
aforesaid grounds, one should note that reasonableness and fairness are not only particular to domestic 
arbitration. Despite the high importance of protection of the parties’ agreements in international cases, 
unreasonable and unfair outcomes should not be encouraged in international arbitration, as well as 
domestic arbitration.  
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104 
 
The option of opting out is a good means of keeping a balance between the 
autonomy principle and the need for multiparty arbitration because the parties will be 
able to consider whether the possibility of consolidation should be excluded. 
However, first-time users might be shocked by this system, if they do not have a 
background to this innovative type of legislation243. Bitter believes that this criticism 
can only be acceptable when the place of arbitration was not selected by the parties244. 
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Table 2- Overview of the mechanisms within the legislation of the selected jurisdictions in respect 
of the possibility of multiparty arbitration of related disputes 
 
 
Domestic Arbitration International Arbitration 
Singapore 
 
Tribunal has no power to order 
consolidation or concurrent hearings 




UNCITRAL Model Law: Silent  
England 
 
Tribunal has no power to order 
consolidation or concurrent hearings 
unless parties confer – Section 35 of 
the English Arbitration Act 
 




Court has the power to order 
consolidation or concurrent hearings-
Schedule 2 of the HK New Ordinance 
 




The common tribunal has the power to 
decide upon consolidation, concurrent 
hearings or stay of proceedings (no 
opt-in required. Opting out is possible.) 
- Section 27C of Commercial 
Arbitration Act 2010. 
 
Tribunals have the power to decide 
upon consolidation, concurrent 
hearings or stay of one of the 
proceedings-[Opt-in Required.] 
Section 24 of the Australia’s  IAA 
Netherlands 
Tribunal has the power of joinder or 
intervention upon the consent of the 
third party- Section 1045 of the 
Netherland’s AA. 
 
Court has the power to order 
consolidation of related arbitration 
proceedings (unless opted out)-Section 
1046 of the Netherland’s AA. 
 
Tribunal has the power of joinder or 
intervention upon the consent of the 
third party- Section 1045 of the 
Netherlands AA. 
 
Court has the power to order 
consolidation of related arbitration 
proceedings if both arbitrations are 
commenced in the Netherland 
(unless opted out)-Section 1046 of 





4.2 Suitability of the available mechanisms for filling the lacuna in 
the Singaporean legislation    
Having studied the present available types of International legislation 
addressing multiparty arbitration, and the criticisms that are made to all of them, the 
question is whether one of these methods can be regarded as ‘better’ than the others, 
and can be suggested to be adopted in Singapore. The criteria for selection of the 
‘better’ type of legislation are diverse. If we assume that ‘efficiency’ and ‘fairness’ of 
the outcome are the most important criteria for any legislature, ‘efficiency’ and 
‘fairness’ should then be defined. This author assumed that more speed, less costs, 
technicality, finality and predictability of the outcome are the most important 
elements that contribute to ‘efficiency’ of arbitration. The concept of ‘fairness’ is 
assumed to be a product of six constructs: decision outcome, procedure, outcome 
favorability, control, quality of decision making process and quality of the treatment 
experienced.
245
 Based on the aforesaid concepts and their constructs, the question will 
be: which one of the available statutory trends can lead to their achievement; and can 
be regarded as a ‘better’ type of legislation to be adopted in Singapore. The author 
admits that the most accurate answer to this question, especially in respect of the 
elements that contribute to “efficiency”, will be achieved by empirical studies that can 
measure the constructs of the above concepts. However, within the limits of a 
doctrinal study, this chapter analyses the various aforesaid approaches, and examines 
whether any of them can be suggested as a better option than silence within 
Singapore’s statutory international arbitration regime.   
4.2.1 Expressly forbidding the tribunals or the courts from the conduct/order 
of multiparty arbitration  
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The potential advantage of this method over the legislative silence (as in the 
current status of the Singapore law) is the enactment of an explicit solution to a 
historically debated problem. Although in the absence of an expressive legislative 
empowerment of the tribunals or courts, the case law and the other legal principles 
within the Singaporean regime may still be interpreted to the same effect, this study 
showed that the tribunals’ or courts’ power for multiparty arbitration has remained a 
controversial matter. Accordingly, the advantage in the adoption of such legislation 
would be a final and strict answer to an old debated issue. On the other hand, such 
strict exclusion of multiparty arbitration mechanism is not helpful in circumstances 
where the mechanism is necessary for fair, efficient and consistent results. Bearing in 
mind the variety of such circumstances and considering the modern attempts for 
enabling multiparty arbitration, the author does not recommend the adoption of the 
above mechanism for the Singapore legislation of international arbitration.  
4.2.2 Legislative empowerment of the tribunals to conduct multiparty 
arbitration subject to the parties’ opting-in 
Granting the power of multiparty hearing to the tribunal, as in Australian 
law
246
 will help avoiding inconsistent findings where the tribunal finds enough 
reasons for consolidation of related arbitrations. The practical limitation of this type 
of legislation is in the creation of an international binding effect of the tribunal order 
for multiparty arbitration. For an arbitral tribunal to order the consolidation of the 
ongoing dispute with another dispute brought to arbitration in another tribunal, the 
legislation of the respective countries should be in accord. In other words, legislative 
granting of the power of multiparty arbitration to international arbitral tribunals will 
only be feasible if adopted internationally in the form of a model law.  In the absence 
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of international adoption, such enactments may not be practically applicable in the 
international domain.  
Considering that the members of the tribunals are not necessarily law-savvy, 
there is a risk of legal mistake in applying such legislative discretion. In contrast, if 
the power for consolidation order is granted to the courts through legislation, the risk 
of legal mistakes may be reduced, while the menace to autonomy of the parties may 
increase.  
The advantage of the ‘opt-in’ requirement is the attraction of the attention of 
the parties to the potential future multiparty or related disputes, in advance. By this 
type of legislation, the legislator takes a step forward towards enabling multiparty 
arbitration in the necessary circumstances, while it maintains the classical desirable 
feature of arbitration i.e. the autonomy of the parties. However, the success of this 
method is depends on the pre-arrangement of the parties for opting into the 
legislation. It should be noted that in case of the existence of such an agreement, there 
would be no genuine need for such enactment. In other words, the legislation is not 
far reaching in the absence of the parties' agreement. Accordingly, the disadvantage of 
this method is the practical rarity of opting into such provisions. 
It appears to the author that this method can be appropriate for adoption in the 
Singapore legislation, considering that it facilitates the conduct of multiparty 
arbitration while it does not disregard the principles of party autonomy and privity of 
contracts due to the requirement for opting in by the parties. To overcome the 
aforesaid limitations, the legislative method can be completed through non-binding 
guidance notes and informative documents within the industry that remind the parties 
of the benefits of opting into this type of legislation.  In other words, policy making 
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and legislation should be used hand in hand, in order to facilitate multiparty 
arbitration of international disputes.  
4.2.3 Legislative empowerment of the courts to order multiparty arbitration 
subject to the parties’ opting-in 
This mechanism (adopted in Hong Kong law), can work well for domestic 
arbitration through the supportive role of the courts. The court is probably the most 
appropriate authority to decide on the legal necessity of the conduct of multiparty 
arbitration. However, based on the principle of minimum court intervention in 
international arbitration, any legislative power for the courts’ intervention in 
international arbitration should be considered cautiously. It should be noted that 
subjecting the courts’ power to the agreement of the parties on opting into the 
legislation is an attempt to protect the principle of party autonomy and minimize the 
courts’ intervention. However, the parties of an international agreement are usually 
interested in liberating their dispute resolution from the influence of the national 
courts; therefore, it is unlikely that they opt into this type of legislation, unless they 
are convinced of the benefits of opting into this type of legislation. Considering the 
requirement for “opting-in”, the problems of absence of multiparty arbitration remain 
untouched when the parties neglected to opt-in before the arising of the dispute. 
Therefore, although more useful than a silent legislation, the mechanism does not 
significantly facilitate multiparty arbitration.  
4.2.4 Legislative empowerment of the courts to order multiparty arbitration 





, this method is the most controversial among all others, 
considering that it presumes the consent of the parties for compulsory multiparty 
arbitration of the related disputes, unless they state otherwise. Advocating this type of 
legislation, is based on the concern that the parties often do not take the precaution of 
envisaging multiparty arbitration at the time of drafting their agreements, and 




The concern about the adoption of this legislative mechanism is the menace of 
violation of the autonomy of the will of the parties, in case they are unaware of the 
legislation. Based on the interpretation of article V.1.d of the New York convention, 
the concern can be addressed: Unawareness of legislation only occurs in limited 
circumstances where the parties have not selected the applicable law. If the parties 
selected the applicable law, there is a general assumption that they have consented to 
the elements that constitute that law, even if they did not know each and every detail 
of that law, or if the law includes multiparty arbitration arrangements that require the 
composition of the tribunal different from their agreed method.
249
 In practice, the 
selection of the applicable law is made by legal advisors of the contracting parties, 
who are not expected to be unaware of the law that they select. Many of the 
respondents to the Arbitration Act 1996 Survey
250
 proposed ‘Giving the discretionary 
power to the court to order consolidation in ‘appropriate cases’. The reporting 
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committee described the idea as a neither fair, nor practical solution that would be 
ignored by the judges, or would lead to widely varying approaches by different 
judges.
251
 To overcome the problem of ‘varying approaches’, legislative guidance can 
be helpful in defining those ‘appropriate cases’. Satisfactory formulation of such 
guidance is very difficult to achieve, from Harris’s point of view.252 The author of this 
thesis believes that an attempt for formulating the appropriate cases that require 
statutory court-ordered multiparty arbitration is essential in any jurisdiction, even if 
other multiparty arbitration mechanisms (institutional rules and contractual terms) 
appear to be more straight-forward in approaching the issue. The inefficiency of 
multiple arbitrations and the undesirability of inconsistent awards make it difficult to 
disregard the Dutch effort. This author believes that the Dutch approach can be an 
inspiration for the Singapore law makers to establish a multiparty arbitration 
framework, at least in limited circumstances e.g. only in construction disputes that are 
more likely to benefit from existence of the possibility of multiparty arbitration where 
parties have not agreed to the contrary.  
The possibility of opting out of the legislation allows the parties to envisage 
the future likely disputes, and decide whether to adopt or opt out of that legislation. 
Thus, the principle of minimum court intervention is not disregarded, while the 
problem of inconsistency of multiple arbitral awards is addresses by a facilitating 
mechanism for multiparty arbitration.  
4.3 Extent of Competence of Legislation in enabling multiparty 
international Arbitration  
                                                             





No matter whether one of the available statutory mechanisms is indeed better 
than the others, one of the limitations of using statutory mechanisms is the diversity of 
the jurisdictions involved in international arbitration. If a harmonized trend could be 
adopted by the Model law that would allow multiparty arbitration at least in limited 
circumstances, the legislature would probably not hesitate the adoption of multiparty 
arbitration mechanisms for the fear of discouraging foreign parties from arbitrating in 
their country.253 
It is also acknowledged that the greater the legislative regimes interfere with 
the details of arbitration, the more will be the risk of arbitration becoming similar to 
litigation and being distanced from what it originally was meant to be i.e. a 
consensual method of dispute resolution. Accordingly, the contractual arrangements 
and institutional rules may seem more convincing channels to address multiparty 
arbitration. The general reluctance of the legislators to modify the laws in order to 
enable multiparty arbitration through legislative channels is sometimes grounded on 
the above reasoning.254 According to an author, ‘Complex arbitrations are more a 
matter for arbitration lawyers than for the legislature.’255  
Another limitation of statutory multiparty enabling mechanisms is that the cases 
that require multiparty arbitration are diverse in type, and each type requires special 
considerations. General legislation may not be as effective in addressing all of the 
various circumstances. Comparatively, it is potentially easier to distinguish and 
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address the various issues of multiparty and related disputes through contractual terms 
and institutional arbitration rules.  
 
4.4   Summary  
In this chapter, the currently available statutory mechanisms addressing multiparty 
arbitration of four selected jurisdictions were examined. It was observed that the main 
aspect that has been tackled in the statutes was the question of recognition of a 
statutory power for the courts or the tribunals to order or conduct multiparty 
arbitration in the absence of an arbitration agreement among all of the relevant 
multiple parties. The strengths and the weaknesses of each category of statutory 
mechanism addressing multiparty arbitration were discussed. It was observed that 
irrespective of the legislative approaches that were finally adopted, the legislature in 
all of the selected jurisdictions has been aware of the problems of separate related 
disputes concerning the same matters. The reason for diversity of the legislative 
approaches is based on the dual feature of arbitration: On one hand, arbitration is a 
product of contract between the parties, and is created as a private method of dispute 
resolution that is independent from the intervention of the courts. Therefore, assuming 
a power for the court to force the parties to conduct the arbitration in a way other than 
what they had exactly agreed upon is a violation of the contracts. On the other hand, 
the nature of arbitration is not completely contractual. In other words, there is a 
jurisdictional element that creates a binding and final affect for arbitration. A so-called 
‘international arbitration’ obtains its validity and enforceability from the legislation of 
the respective jurisdictions. As far as the legislature is concerned, the legal 
consequences of arbitration should not be against the fundamental purposes of the 
legal system. Therefore, in regulating international arbitration, the legislature is 
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concerned with the protection of parties’ agreement, and simultaneously with 
preventing the creation of an unfair, unjust and inefficient system that deprives the 
parties from access to the courts while producing final and binding awards. Adding up 
the policy considerations for attracting the parties in the selection of arbitration 
forums, the legislatures in the selected countries have struggled to balance the 
contractual and the jurisdictional sides of international arbitration when dealing with 
the problems of multiparty disputes. In this challenge, Singapore preserved the 
statutory silence in accordance with the Model Law, and preferred to turn the job over 
to the parties or to the institutional arbitration rules. Australia and Hong Kong enacted 
optional statutory mechanisms that enable the conduct of multiparty arbitration only if 
the parties had previously opted into those enactments. As observed, this approach 
could attract the attention of the parties to the benefits of multiparty arbitration, and 
motivate them to envisage their future disputes. However, if the parties fail to opt into 
these statutes, the problem remains unresolved. The Netherlands enacted a statutory 
power for the courts to order multiparty arbitration of the related disputes, unless the 
parties opt-out. From the legal point of view, based on the interpretation of the New 
York Convention, this mechanism can be justified in limited cases where the parties 
have selected the jurisdiction. With regard to policy considerations, empirical research 
is required to discover the effect of such mechanism on forum selection by the parties. 
Within the framework of this study, the following remarks can be made: 
1- Using the aforesaid “Opt-in” mechanisms is not legally unsound; it facilitates 
the conduct of multiparty arbitration and reduces the shortcoming of arbitration in 
dealing with these disputes, although it does not address all of the multiparty and 
related disputes that require multiparty arbitration.  
115 
 
2- Using the aforesaid “Opt-out” statutory mechanism, is defendable at least 
when it is used to address a limited area of cases such as construction domain that is 
more open to the risk of multiparty and related disputes. The ideal usage of the 
mechanism is in the circumstances where it is widely known, adopted and recognized 
worldwide; otherwise, practical limitations exist. For example, a court-ordered 
consolidation of two related arbitrations on the same matters will only be possible 
when both of the arbitrations take place in the same jurisdiction. A harmonized usage 
of this mechanism, followed and supported by international conventions, is a way to 
overcome the practical limitations.  
3- Considering the wide range of possible multiparty and related disputes, and 
the aforesaid concerns of the legislature, legislation alone does not suffice to solve the 
problems of multiparty and related disputes. Contractual terms and institutional 
arbitration rules play an important role, too. It is only after the study of those channels 




Chapter 5- Contractual Approaches to Multiparty 
Arbitration  
In the previous chapter, it was observed that legislation, at least in its current 
state has hardly succeeded in solving the problems of the disputes that require 
international multiparty arbitration. Even in cases where the statutes empower the 
courts or tribunals to order multiparty arbitration, the power has been enforced and 
interpreted restrictively.
256
 In the absence of an arbitration agreement among all of the 
relevant parties, there are only limited grounds upon which multiparty arbitration is 
made possible via legislation.
257
 With the present state of the legislative regime in 
Singapore and other selected jurisdictions, the safest way of enabling multiparty 
arbitration seems to be through the agreement of the parties. In the literature review, it 
was also observed that some arbitration institutions have addressed the possibility of 
multiparty arbitration through their procedural rules.
258
 Accordingly, apart from direct 
contractual clauses, the selection of the procedural rules in the contracts may have 
considerable indirect influence on the resolution of these disputes. In this chapter, the 
direct and indirect contractual methods for facilitation of multiparty arbitration will be 
explored.   
5.1 Direct Contractual mechanisms 
With regards to direct contractual mechanisms, this chapter begins with a 
review of the general absence in the respective arbitration clauses of the selected 
standard contracts that were examined in the literature review; and proceeds with 
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examining the legal issues that should be addressed in the contractual clauses for 
dealing with related main-contract and subcontract disputes. 
5.1.1 The deficiency in the selected standard forms     
As explained in 2.2.3, the facilitating mechanisms used in the selected standard 
construction main-contracts and sub-contracts for dealing with related main-contract 
and sub-contract disputes are one or a combination of the following categories (See 
table 3 to correspond each of the following methods with the respective standard form 
of main contract and sub-contract that adopts the method. The respective clauses are 
reproduced in Appendix1):  
1- Identical clauses in both main-contract and subcontract or incorporation of the 
main-contract arbitration clause into the subcontract;  
2- Selection of the same arbitrator; 
3- Undertaking the duty to co-operate in the related dispute; 
4- Referring the sub-contract dispute to the main-contract arbitration; 
5- Lapse of arbitration clause and referral to litigation;          
6- Agreeing on the possibility of joinder, consolidation or concurrent hearing of 
the related disputes. 
The last category being an exemption, the five other contractual measures do not 
provide the possibility of multiparty arbitration. They are only factual arrangements 
that may help reduce some of the problems of the related disputes: 
 The first category will provide the possibility of more compatible outcomes in the 
two related disputes that will be subjected to identical resolution procedure. Through 
this mechanism, the features of each of the multiple arbitrations such as the language 
118 
 
and the selected arbitration organization are more likely to correspond with each 
other. For example, the middle party in the two related disputes will not have to bear 
the costs of double translation of its documents in two different languages to present 
its case. Also, identical arbitration clauses may increase the chances of later 
agreement on a multiparty proceeding among all of the related disputants. For 
example, assuming a case where arbitration of the main contract is referred to a 
certain institutional arbitration organization, and in a certain place; while arbitration 
of the subcontract is set to be referred to a different organization, with different 
number of arbitrators, and in a different place. Compared with a case where both 
arbitrations are referred to the same institution and in the same place, the identical 
dispute resolution procedure in the latter situation makes it easier for the parties and 
the tribunals to come up with practical solutions to avoid the difficulties of multiple 
proceedings. However, this method does not fully guarantee the absence of 
inconsistent awards in the two different arbitration tribunals.  
The second technique (selection of the same arbitrator) is not always feasible 
due to various factual circumstances such as absence, unavailability or unwillingness, 
or incapacity of the arbitrator in the first proceeding for dealing with the second 
dispute. Further, it is open to the risk of failure of impartiality of the arbitrator
259
, and 
disclosure of the evidences in the related disputes.
260
  
The problem with the third technique (undertaking to co-operate in the related 
proceeding) is its vagueness that leads to its insecurity of enforcement. This technique 
is usually used in a unilateral way i.e. in the form of a right for the main contractor to 
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require the subcontractor to provide requested information.
261
 This arrangement is 
only to the benefit of the main-contractor.  
The forth technique (referring the subcontract dispute to the main contract 
arbitration) is open to the risk of being only to the benefit of the main-contractor, and 
to the detriment of the subcontractor, where the main-contractor’s interests are 
incompatible with those of the subcontractor e.g. where the subcontractor contends 
that the defective subcontract works are caused due to the activities of the main 
contractor.
262
   
The fifth category (lapse of arbitration clause and referral to litigation) results 
in providing the possibility of the conduct of a multiparty proceeding through 
litigation. However, the parties will be deprived of the benefits of arbitration, and the 
solution is unlikely to be desirable in international contracts where parties do not wish 
to refer their disputes to the national courts.  
Unlike the aforesaid mechanisms, the sixth category may indicate a consensus on 
genuine multiparty arbitration
263
. In its minimal form, such consensus can be declared 
separately in the main-contract and the subcontract. Accordingly, the parties of each 
contract agree on a multiparty arbitration of connected disputes. This type of 
agreement will require the consent of the third party (the subcontractor or the 
employer respectively) before the multiparty arbitration can be conducted. The only 
standard form using this technique is the CECA subcontract
264
. Only in a suggestive 
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262 See Marrin, J. (2006)  supra note 140 at 406  
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tone, the FIDIC main-contract and subcontract guidance notes have mentioned the 
possibility of such arrangements: 
 “It may also be considered desirable in some cases for other parties to 
be joined into any arbitration between the Employer and the Subcontractor, 
thereby creating a multiparty arbitration. While this may be feasible, 
multiparty arbitration clauses require skillful draftsmanship on a case-by-case 
basis. No satisfactory standard form of multiparty arbitration clause for 
international use has yet been developed.”265 
Alternatively, to provide the maximum consensus, the parties of the two separate 
contracts can sign or join into a common multiparty arbitration agreement in case of 
connected disputes.  This agreement may be difficult to achieve due to the unknown 
identity of the likely third parties at the stage of contracting. However, in an industry 
like construction, where the problems of related disputes arising out of the main and 
sub-contracts are recognized, and the players of the industry are more likely to be 
known to each other, grounds and motivations for this kind of agreement may exist at 
a larger degree as compared to other domains.  
The scarceness of standard clauses for genuine multiparty arbitration, and the 
acknowledgement of the difficulty of such arrangements
266
 necessitate the 
                                                                                                                                                                              
 
265  Clause 67, FIDIC Conditions of Contract for Works of Civil Engineering Construction Part II 
Conditions of Particular Application with Guidelines for Preparation of Part II Clauses, 4th ed 1987, 
Reprinted 1992 and  Sub-clause 20.6 of the FIDIC Conditions of Contract for Construction, Guidance 
for the preparation of particular conditions 1999  
 
266  See for example FIDIC Conditions of Sub-Contract 1994, Guidance for the preparation of 
conditions of particular application, sub-clause 19.2 where it is acknowledged that drafting multiparty 
arbitration clauses is a complex exercise. See also FIDIC Conditions of Contract 1999, Guidance for 
the preparation of particular conditions, sub-clause 20.6: “While this may be feasible, multiparty 
arbitration clauses require skillful drafting and usually need to be prepared on a case by case basis. 




examination of the legal key issues to be considered in the direct contractual 




Table 3 - Overview of the contractual mechanisms within the selected standard forms of 








Same arbitrator (37.8) 
+ arbitration lapse if not possible 
(37.9) 
identical arbitration  (20.7) 
Same arbitrator (15.3) 
+ Arbitration lapse if not possible (15.4) 
PSSCOC 2008 & Sub-
Contract  
Not addressed 
cl.31.6 –Same arbitrator 








FIDIC 1999 & 2009 
Sub-Contract 
Guidance notes (20.6): Parties may 
agree on joinder of others (NO CL) 
 
Incorporation of mc procedure into subcontract 
(General conditions 27.7) 
 
Referring to Main-Contract arbitration 
(alternative clause 20.8.14) 
 
FIDIC 1987MC 
(am.1992) & 1994 Sub-
Contract 
(67) Particular Conditions: Parties 
may agree on joinder of others (No 
example) 
(19.2) co-operation duty for subcontractor 
 
(19.2) Guidance Notes: parties may agree on 
joinder of others (No clause.) 
ICE 6th ed & CECA  
18C(c) and (d)- Co-operation duty for 
subcontractor  
+ Referring to MC arbitrator: Tripartite 
arbitration  if the employer agrees/if not, 











5.1.2 The drafting of legal issues in addressing multiparty arbitration  
Having the contractual nature of arbitration in mind, appropriate contractual 
arrangements can be regarded as desirable channels to ensure the possibility of 
multiparty arbitration in the necessary circumstances. Considering the scarceness of 
genuine multiparty arbitration clauses in the selected standard forms of contract, and 
bearing in mind the deficiencies of the existing de facto mechanisms, this section will 
explore the legal particularities of drafting multiparty arbitration clauses in 
construction projects with reference to the respective problems that have occurred 
subsequent to insufficient contractual arrangements. 
Lloyd (1991) suggested that the contractual arrangements for enabling 
multiparty arbitration of the related main-contract and sub-contract disputes should 
address 6 main areas
267:  defining “Dispute”; defining connectedness (Link); defining 
the actions to be taken by the parties to link the disputes to proceedings (Action); the 
timing requirements for those actions (Time); the consent of the parties (Consent); 
and the maximum number of the parties to be involved (Tiers). The above areas were 
also recommended in the FIDIC subcontract guidance notes, to be considered while 
drafting multiparty arbitration clauses.
268
 Each recommended area of concern will be 
investigated within the two possible multiparty arbitration arrangements (separate 
agreements and single agreement) as follows.   
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5.1.2.1 Separate multiparty arbitration clause in the main-contract and the 
subcontract  
 
5.1.2.1.1 Consent   
In the Main-Contract: Multiparty arbitration mechanisms are usually not 
included in the terms of the main-contracts, even in the form of de facto methods e.g. 
selection of the same arbitrator
269
 (see table 1). Some authors believe that the 
employer does not have any interest in consenting to multiparty arbitration that allows 
the involvement of the subcontractor in the dispute that arises out of the main-contract 
and concerns the sub-contract.
270
 This is not always true, at least in projects that 
involve nominated sub-contractors:  if the main-contractor alleges that the nominated 
subcontractor (who is imposed on him by the employer) is responsible for the 
defective works, the employer will be able to join the nominated subcontractor into 
the dispute, and avoid the time and costs of a separate proceeding against the main 
contractor, in respect of the same matter of fact. Further, through a multiparty 




In a contractual multiparty arbitration agreement in the main-contract, the employer 
and the main-contractor declare their consent to extend their arbitration to the sub-
contractor, in case of a connected subcontract dispute. Considering that in most 
                                                             
269 SIA standard form of main-contract is an exception. 
 
270 See for example: Brekoulakis, S. “The Relevance of the Interests of Third Parties in Arbitration: 
Taking a Closer Look at the Elephant in the Room” (2009) 113:4 Penn State Law Review (2009) at 
1173. 
 
271 Sub-clause 37(8) of the SIA main-contract is in accordance with this analysis, although the clause 
goes only as far as providing for the selection of the same arbitrator, and does not provide for a genuine 




circumstances, non-contracting parties may not be compelled to arbitration
272
, the 
consent of the subcontractor will be required for the functionality of the main-contract 
clause. The ideal expression of the subcontractor’s consent would be through a 
parallel term in the subcontract.  As observed in the examined standard clauses, in 
practice it is usually the consent of the subcontractors that are declared in the 
subcontract, and the consent of the employer that is absent in the main-contract.
273
  
In the Sub-Contract: Similarly, in a contractual multiparty arbitration 
agreement in the sub-contract, the consent of the main-contractor and the 
subcontractor to a multiparty arbitration between them and the employer requires the 
consent of the employer before it can be of any effect. In respect of nominated 
subcontracts, if the employer fixes the terms of the subcontract and includes a 
multiparty arbitration arrangement therein, the consent of the employer can be 
assumed.  
Arbitrator’s Consent: Arbitrators enter into an implied agreement with the 
parties by accepting their functions. Therefore, arbitration is an agreement with the 
arbitrator, in addition to the agreement between the contracting parties.
274
 
Accordingly, where the arbitration has started, the consent of the arbitrator is also 
necessary for consolidating two disputes or joining a third party.
275
  
5.1.2.1.2  Dispute  
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273 See table 3. 
 
274 For more on the agreement of the parties with the arbitrator and the arbitration institution, see 
Fouchard,P. et al (2009), pp 600-605; See also Compagnie European de Creals SA v. Tradax Export 
S.A., (1986) HC, Q.B. Com Ct; [1986] 2 Lloyd’s Rep 301 where the court confirmed that by accepting 
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275 See Poudret, J.F, Besson, S. (2007) supra note 247 at 199: “The contract with the arbitrators has to 




Multiparty arbitration proceeding is the subsequent of related disputes. It is 
suggested that the definition of a dispute for the purpose of multiparty proceedings be 
clarified in the parties’ agreement.276 In Monmouthshire v Costelloe & Kemple277 
Lord Denning believed that a claim and a rejection of that claim constitute a 
dispute.
278
 Accordingly, until a claim is rejected, you cannot say there is a dispute. 
The significance of the definition of dispute lies in the problem that can arise where 
its definition in the subcontract is not expressly harmonized with its definition in the 
main-contract. For example, according to the FIDIC Conditions of main-contract 
(clause 67), it is only after a claim is referred to the engineer and the engineer has 
decided upon it, and dissatisfaction is expressed thereto, that a dispute is deemed to 
exist. If ‘dispute’ is not consistently defined in the sub-contract, the dispute resolution 
can be blocked by the main-contractor, if the main-contractor does not seek 
arbitration accordingly. The problem arose in an actual dispute in the ICC case No 
5333 in relation to the arbitration clause of the subcontract (based on FCEC 
Conditions
279
) and the arbitration clause of the main-contract (based on FIDIC 
Conditions
280). Although the FCEC had not expressly defined “Dispute”, the tribunal 
decided that the word “Dispute” in the sub-contract should be construed in accordance 
with the main-contract: 
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277 [1965] 5 BLR 83 at 89 
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279 FCEC Conditions of Sub-Contract, Clause 18 
 




“It is not competent for a contractor to give notice under Clause 18.2 of the 
sub-contract conditions unless the dispute is one which is thus capable of 
being referred to arbitration under the main-contract.”281  
The tribunal was of the view that if a main contractor wants to use the advantage of 
referring the related subcontract dispute to the main contract arbitration, the 
subcontract dispute should be potentially able to be regarded as a main-contract 
dispute, based on the definition of arbitrable dispute in the main contract.  
Bearing in mind that the arbitral awards do not constitute binding legal 
precedents, we conclude that consistent defining of ‘dispute’ in the main-contract and 
sub-contract, helps avoiding ‘disputes about disputes’.  
 
5.1.2.1.3  Link  
The interpretation of “connected-ness” of the two disputes has been a matter 
of dispute in the available case-law.
282
 Defining the necessary link between two 
disputes that are agreed to be referred to a multiparty arbitration or subjected to any of 
the de facto facilitating mechanisms is a good means of avoiding further disputes and 
avoiding the unpredictable decision of the tribunal, or courts. In Singapore, in the 
context of litigation, the requisite link for joining third parties (by the defendant) to an 
ongoing action is defined in one of the following instances
283
: 1) Where the claim by 
the defendant against the third party is one of contribution or indemnity; 2) Where the 
claim (by the defendant) is for any relief or remedy relating to or connected with the 
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282 Dickson Construction Co Ltd V. Schindler Lifts (HK) Ltd [1993] 1 HKLR 45; Chun Wo Building 
Ltd & Ors v. China Merchants Tower Co Ltd & Ors  [2000]2 HKC 255 at para 7.  
 
283 Rules of Court, Order 16 rule 1; See also Halsbury’s Laws of Singapore, vol.4, [50.193] Requisites 
to issuing third party proceedings 
128 
 
original subject-matter of the action and is substantially the same as some relief or 
remedy claimed by the plaintiff; 3) Where there is any question or issue relating to or 
connected with the original subject matter of the action that should be determined not 
only as between the plaintiff and the defendant, but also as between either or both of 
them and the third party. The above criteria for linking a third party into an ongoing 
litigation action are all indicative of strong association of the third party with one of 
the original parties. However, they do not mention the requirement for the existence 
of a contractual link between the third party and one of the original parties. When the 
issue of definition of an appropriate link is addressed in construction main-contracts 
and sub-contracts, the parties may get assistance from the aforesaid criteria set in the 
Rules of Court, while considering whether they desire that a contractual link with one 
of the existing parties suffices for the addition of the third parties, or a strong 
association of the works is also desired.  
According to the Guidance notes of the FIDIC Conditions of Sub-contract,  “A 
test in the form of words must be developed for determining when a dispute under the 
subcontract is to be deemed sufficiently similar to a dispute under the main-contract 
to be referred to arbitration under the main-contract e.g. will it be sufficient to state 
that a dispute in connection or arising out of the main-contract which touches or 
concerns the subcontract works, or presents common issues of law and fact with a 
dispute under the subcontract is referable to arbitration under the main-contract?”284 
In Dredging and Construction Co Ltd v. Delta Civil Engineering Co Ltd
285
  the Judge 
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noted that when the clause requires that a dispute arises ‘in connection with’ the 
related contract
286, it is not necessary that it also arises ‘out of’ that contract.287 
  Under the PSSCOC form of nominated subcontract (2008) for use with the 
PSSCOC main-contract(2008), the link is defined as “some or the entire matters of the 
main-contract dispute having arisen out of the same facts as the matters in dispute 
under the subcontract” (sub-clause 31.6), while in the S.I.A subcontract, the required 
link is more extensive and includes the subcontract disputes that arise out of or are 
connected with the same facts as the dispute between the Contractor and the 
Employer. Compared to the aforesaid examples, It appears that the FIDIC Subcontract 
(2009) provides more precise criteria to define the sufficient link between the 
subcontract and the main-contract dispute for referring the sub-contract dispute to the 
main-contract arbitration: Related disputes are the ones that arise out of related 
claims; and related claims are the subcontractor’s claims that arise out of an event or 
events that may also give rise to additional payment and/or an extension of time 
which are claimable under the Main Contract or may concern the same issue(s) as a 
Contractor’s claim or a dispute under the Main-Contract.288  
5.1.2.1.4  Action  
The contracts should specify the actions that should be taken e.g. sending 
respective notifications for the creation of a multiparty arbitration among all of the 
relevant parties. In this regard, a key issue to arrange is the identification of the party 
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that takes the action to initiate the multiparty arbitration. As observed in the standard 
clauses, it is usually the main-contractor that decides whether the subcontract dispute 
is connected to the main-contract dispute and notifies the sub-contractor accordingly. 
Notwithstanding the bargaining power of the parties, and only from the legal point of 
view, the situations where the sub-contractor or the employer benefit from the 
initiation of a multiparty dispute are neglected in such standard clauses. In practice, 
the one-sided right of action may end in being only to the benefit of the main-
contractor. In the commentary to the I.C.C case No.5333 (1986), Jarvin believed that 
the exclusive entitlement of the main-contractor for performing an action in linking 
the related disputes involves unequal rights for the parties: for example, the sub-
contractor will have no influence on the choice of the arbitrators who are going to 
decide a dispute in which the subcontractor is likely to be attacked by the main-
contractor and the employer.
289
 Therefore, it is necessary to consider the interests of 
all of the contracting parties in taking the actions for the initiation of a multiparty 
dispute. It is true that the main-contractor as the middle party in both of the contracts 
is more likely to face situations where there is a dispute in the main-contract that 
concerns the subcontract, or vice versa.  However, as discussed earlier
290
, there are 
situations where the sub-contractor or the main-contractor may be interested in 
initiating the multiparty arbitration. Therefore, instead of the one-sided agreement that 
gives the right to the main-contractor to decide on the connected-ness of the disputes 
and to take actions (e.g. sending notification) accordingly, the right of the initiation of 
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a multiparty arbitration can be made available for the other parties as well.
 291
 Perhaps 
the lack of the bargaining power for the sub-contractors, the perceived reluctance of 
the Employers in getting involved with the sub-contractors, and the popularity of the 
situations with the main-contractor as the middle party  have led to the limitation of 
the right of action for the main-contractor in the respective clauses of the standard 
contracts. It should also be noted that if the sub-contractor or the employer are 
interested in a multiparty arbitration, they are more likely to wish a multiparty 
arbitration in the form of joinder, or intervention in order to prevent the time and costs 
of separate proceedings. The reason is that for consolidation, the existence of two 
separate disputes is necessary, and these parties i.e. the sub-contractor and the 
employer are not necessarily aware of an existing related dispute between the main-
contractor and the other party. It is usually the main-contractor who knows whether 
there is a dispute between himself and the employer that touches or concerns the 
subcontract dispute. For a comprehensive multiparty arbitration clause the parties may 
consider addressing all of the three circumstances requiring consolidation, joinder, 
and intervention of the third parties distinctively, and define the actions to be taken by 
each interested party, for the initiation of multiparty arbitration accordingly. Such 
comprehensive provision does not exist in any of the standard conditions of 
construction contract and subcontract.  
5.1.2.1.5  Time  
In Dickson Construction Co Ltd v. Schlinder Lifts (HK) Ltd
292
 the High Court 
of Hong Kong refused to apply its discretion to order the consolidation of related 
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disputes because the disputes were at different stages at the time of the application for 
consolidation. The justification was the considerable delay and costs that would be 
imposed on one party. Based on the same reasoning, when the parties adopt 
consolidation clauses in their contract, the action for linking the disputes to the 
proceedings should be agreed to be exercised within an agreed time limit. In the 
absence of a time limit, one party may be prevented from access to arbitration or the 
courts, if the party who should take the action is unable or unwilling to enforce the 
right or abuses its right by pending of that action in time. An example where the time 
issue was highlighted in related main-contract and subcontract disputes was in I.C.C. 
case No 5333:
293
 the sub-contract dispute arose out of FCEC standard conditions of 
contract. The main-contractor wished to use its right under clause 18(2) of the said 
sub-contract, and refer the dispute to a joint arbitration in the main-contract. The 
main-contract was based on the FIDIC standard conditions, and included certain 
action and time requirements before the arbitration could start. In addition to the other 
issues that were addressed, the award indirectly touched the interpretation of clause 
18(2) of the FCEC sub-contract in respect of time requirements. The tribunal held that 
if the main-contractor has not submitted a request for arbitration to the I.C.C. within 
90 days (according to the main-contract arbitration clause) it loses its right to refer the 
subcontract dispute to a joint arbitration under the sub-contract clause. In other words, 
the sub-contract clause assumes that a main-contract arbitral tribunal has already been 
constituted or was in the process of constitution when the main-contractor uses its 
right of referring the subcontract dispute to a joint arbitration under the main contract. 
In support of this assumption, Jarvin stated that a contrary decision would put the sub-
contractor in a situation where he had no influence over the time when his dispute 
                                                             




with the contractor would be decided. This would be too great a discretion to the 
main-contractor.
294
 In Kumpulan Emas Bhd v. Dato’ Lim Teng Lew & Anor295 the 
Malaysian High Court held a contrary stand: in an action regarding consolidation of 
suits, the defendant and the plaintiff had agreed on consolidation of two related suits 
without defining any time limit for consolidation. At a later time, the plaintiff 
withdrew its consent on the basis that the two suits were at different stages of 
progress, and it was then, not convenient to consolidate the cases. The Malaysian 
High Court held that the fact that the two disputes were at different stages should not 
be a bar to having them consolidated, because after the consolidation, the High Court 
would be in a better position to decide the issues in both suits: 
“It is not the question of whether it is practical or convenient to have both 
these suits to be heard at the same time. Rather, the real danger in there being 
an anomaly of justice where the two courts in the same jurisdiction, in the 
same jurisdiction and in the same building would arrive at different decisions 
based on common questions of law and facts.”296 
The reasoning of the High Court of Malaysia being in respect of consolidation of two 
domestic actions, does not apply to the similar problem in the domain of international 
arbitration where practical convenience and saving of time and cost can be as 
important as consistency of the results. However, the court’s concern about the 
anomaly of justice as a result of inconsistent decisions on the same issues is yet a 
relevant concern in similar circumstances in arbitration. Considering that arbitral 
awards do not create binding precedents, when the time limit for consolidation is left 
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open in the contractual clause, the tribunal will decide on the matter. Therefore, it is 
wise that the parties predict the time limit for multiparty arbitration, in order to avoid 
further disputes. 
  
5.1.2.1.6  Tiers 
In third party proceedings in the context of litigation, the third parties may join forth 
parties, who may in turn join fifth parties and so on, on the same grounds that an 
original party adds a third party.
297
 In the context of arbitration, the parties’ agreement 
is required for that purpose. The parties may want to put a limit to the number of the 
third parties and tiers of contract that they are going to join together. In other words, 
they should decide how far the multiparty arbitration can go.
298
 In the main-contract 
multiparty arbitration clause, the agreement on the maximum number of the 
acceptable sub-contractors should address the horizontal and vertical line of the 
related parties: Horizontally, all subcontractors of the contractor in relation of the 
project; and vertically, sub-subcontractors, sub-sub-subcontractors and so on down 
the line.
299
 The importance of addressing the number of tiers in a multiparty 
arbitration clause is that sometimes when the number of related parties exceeds a 
limit, it is likely that multiparty arbitration turns into a complicated process and loses 
its desirable feature as a time and cost saving mechanism.   
5.1.2.2  Common multiparty arbitration agreement among the potentially 
related parties (the Employer, the main-contractor/s, and the subcontractor/s)  
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Via a single common multiparty arbitration agreement, “privity of contract” is 
created among multiple parties of multiple contracts who agree to refer their disputes 
to a single arbitration when there is sufficient link between the disputes arising out of 
the related contracts. Such a multilateral arrangement for arbitration may be difficult 
to reach, the first reason being the unknown identity of the potential parties to a future 
dispute, at the time of contracting. Secondly, assuming the absence of the first 
problem, e.g. when the subcontractors are already selected at the time of contracting, 
or if the parties can join into a multiparty arbitration agreement at a later date after the 
selection of the subcontractors, it is debatable whether the parties are interested to 
bind themselves by signing a multiparty arbitration agreement when they do not have 
direct contractual relationships. After the arising of the dispute, reaching such an 
agreement will be even more difficult. On the one hand, if the parties are reminded 
about the benefits of multiparty arbitration and the risks of its absence in particular 
situations, they may consider the usage of multilateral arbitration arrangements. 
According to Paulsson:   
“The most satisfactory solution is to ensure that the parties involved in, say, a 
major construction project, or in string contracts, execute an “umbrella” 
arbitration clause or agreement in which they specifically agree at the outset 
to be joined in arbitral proceedings between other parties to a clearly defined 
series of related contracts. This maintains the essential consensual element 
required for the arbitral process.”300 
The drafting of a common multiparty arbitration agreement for the employer, the 
main-contractor and the subcontractor involves addressing all of the issues that should 
                                                             




be addressed in separate clauses in the multiple contracts (as discussed in 5.1.2.1). As 
observed, in the separate multiparty arbitration clauses in the main-contract and the 
sub-contract, an important matter is achieving the consent of the respective third party 
as a prerequisite for the functionality of the arbitration clauses. However, in a single 
agreement, the risk of unenforceability of the arrangement due to the absence of the 
consent of the third parties does not exist. There is no example of this type of clause 
offered by the institutions that published the examined standard conditions of 
construction contract. This type of clause can be offered as an alternative in the 
standard forms or ad hoc contracts. Paulsson provided a template setting out the 
operative provisions of such a clause/agreement.
301
 
5.2 Indirect contractual mechanisms  
“It is not necessary to have a complex multi-party arbitration clause. A 
suitable one can be relatively short. It is probably better for the parties 
to have agreed to use (or to have adapted) an existing set of rules for 
arbitration proceedings”302 
In some of the selected standard forms, the applicable institutional rules of 
procedure have been selected, and some have left the issue to the parties. The 
possibility of multiparty arbitration under the selected procedural arbitration rules in 
the selected standard forms will be examined in the following subsections. Apart from 
the inspection of the selected procedural rules in each of the examined standard forms 
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of contracts, the procedural rules of certain additional arbitration institutions
303
 will 
also be studied. The expansion of the study to the latter rules of procedure was 
deemed important because the law of the domicile of their institutions was studied in 
the earlier chapters.  
5.2.1 ICC Rules of Arbitration304 [selected in the FIDIC Red Book main-contract 
and subcontract]  
Despite the concerns of the ICC about the difficulties of multiparty disputes, 
the current ICC Rules of Arbitration (1998) do not include any mechanism to 
facilitate arbitration of multiparty-multi-contract disputes.
305
 Article 10 of the ICC 
Rules of Arbitration addressing selection of arbitrators when multiple parties are 
involved, regards the cases where a valid arbitration agreement or consent between all 
of the parties exists. The ICC published a Guide on Multiparty Arbitration in 1982 
affirming the desirability of multiparty arbitration arrangements while it turned the 
job over to the contracting parties, and not to the arbitration institute and its rules.
306
 
Based on Article 3 and Article 5 of the rules, a claimant is the person requesting for 
arbitration, and a defendant is the person identified as the defendant in that request. 
Accordingly, it is totally within the discretion of the requesting party to decide against 
whom it is submitting the request for arbitration. In other words, even if there are 
                                                             
303  These institutions are: the London Court of International Arbitration (LCIA), the Netherlands 
Arbitration Institute (NAI), Hong Kong International Arbitration Centre (HKIAC) and the Australian 
Center for International Commercial Arbitration (ACICA). 
 
304 International Chamber of Commerce Rules of Arbitration 1998 
 
305 ICC has recently launched a new set of arbitration rules (ICC Arbitration Rules 2012) that include 
provisions addressing joinder and consolidation. These rules are not in force at the time of writing this 
thesis, but will be examined in the next paragraph. These rules include new provisions that extend the 
power of the tribunal in multiparty disputes. It will be explained that the new rules do not have much 
effect on the problems of related main-contract and sub-contract disputes as are concerns of this study.  
  
306 International Chamber of Commerce, Guide on Multi-Party Arbitration Under the Rules of the ICC 




multiple parties to the arbitration agreement, the selection of the defendant is upon the 
discretion of the claimant. This implies that the arbitrator does not have the power for 
allowing joinder or intervention of the third parties under these rules. The award 
rendered in the ICC Case No. 5625
307
 was in accordance with the above 
interpretation, and stated:  
“There is only one way in which one can become a party in an arbitral 
procedure under the I.C.C rules: that is by way of Article 3, by a request in 
which one constitutes oneself a claimant or is being identified by such a 
claimant as a defendant.”308 
 Consolidation, from the ICC perspectives, is only possible under the conditions of 
Article 4(6) of the rules, which requires that the parties be the same in both disputes 
and the disputes involve the same relationship.
309
 This thesis is not concerned with 
multiparty arbitration in the above circumstances. The concern of this study is 
multiparty and multi contract disputes in typical construction disputes that involve 
related/common matters arising out of separate contracts (the main-contract and the 
sub-contract); hence it exceeds the scope of possible multiparty arbitration by way of 
consolidation under the ICC Rules. It is believed that excessive caution for the will of 
the parties might have been the reason that the ICC did not provide for the tribunal’s 
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308 Ibid, at 493.  
 
309 For multiparty disputes from the ICC perspectives, see Whitsell, A.M., “Multiparty Arbitration: The 
ICC Court of Arbitration Perspective” in Permanent Court of Arbitration, Multiple Party Actions in 




power for multiparty arbitration, although it could have provided for a rebuttable 
presumption of consent, similar to the Netherland’s law310 :  
“We consider this type of presumption as the best way to grant an institution 
sufficient freedom of choice.”311  
The new set of ICC Arbitration Rules(2012)
312
, have a more friendly approach 
towards multiparty arbitration and for the first time in the history of ICC rules, they 
include provisions addressing ‘joinder’, ‘consolidation’, ‘claims among multiple 
parties’ and ‘claims arising out of multiple contracts’.313 Under the new rules, the ICC 
Court has broader powers when dealing with multiparty and multi-contract disputes. 
Under Article 7 of the new ICC arbitration rules, joinder of additional parties is 
possible by the request of a party from the ICC Court, before the appointment of any 
arbitrator. The provision does not include any clarification on the possibility of such 
application when the third party is not a party to the same arbitration agreement e.g. in 
case of a dispute between the Employer and the Main-Contractor, where the main-
contractor applies to join the subcontractor. However, based on Article 6(4)(i), we can 
conclude that the possibility of joinder of non-contracting parties does not exist, even 
under the new rules. Article 6(4)i) provides that where more than two parties are 
involved, including any additional parties joined pursuant to Article 7, the Court 
should prima facie be satisfied that an arbitration agreement, binding them all, exists.  
                                                             




312 See footnote 304. 
 




As for consolidation, the ICC Court’s power is extended as compared to the current 
version of the rules: the Court has the power for consolidation of the related multi-
contract disputes when the parties are the same in the related contracts; while under 
the ICC Arbitration rules (1998), the power exists only when the disputes arise out of 
the same contractual relationship in addition to being only among the same parties.
314
 
As observed, the slightly extended power of the tribunal does not yet provide the 
possibility of consolidation of the related disputes with only one common party such 
as the typical related main-contract and sub-contract disputes in construction projects.  
5.2.2 The ICE Arbitration Procedure315 and the CIMAR Rules316 [selected in 
the ICE 7th ed. Main-contract
317
 and the JCT Standard Building Contract] 
The ICE Arbitration Procedure does not include any provision addressing 
joinder, intervention or consolidation of the related disputes. The only facilitating 
mechanism for related disputes is provided in Rule 9 by way of concurrent hearing of 
related disputes, only if they are referred to the same arbitrator. Under Rule 9 of the 
ICE Arbitration Procedure, the arbitrator is empowered for concurrent hearing of the 
disputes concerning the same subject matter if all the disputes are referred to the same 
arbitrator. This power is applicable with the agreement of all of the parties, or upon 
the application of one of the parties who is a party to all of the contracts.  
                                                             
314 Compare Rule 4(6) of the ICC Rules of Arbitration 1998 and Rule 10 of the ICC Arbitration Rules 
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315 These rules of procedure are prepared by the Institution of Civil Engineers principally for use with 
the ICE Conditions of Contract and NEC Contracts in England and Wales, for Arbitrations Conducted 
under the Arbitration Act 1996, but are suitable for use with other contracts and in other jurisdictions. 
(See the Introductory note of the ICE Arbitration Procedure.)  
 
316 These Rules are confined to arbitrations with a seat in England and Wales or Northern Ireland.  
 




Unlike Rule 9 of the ICE Arbitration Procedure, Rule 3 of the CIMAR which 
bears the title of “Joinder” refers to consolidation and concurrent hearing of related 
disputes. The arbitrator’s power for consolidation under this rule is only in the 
circumstances that all of the respective parties agree, and that the same arbitrator is 
appointed. However, the same arbitrator that is appointed in both of the related 
disputes has the power to conduct the hearings concurrently, on its own discretion, 
without the requirement for consent of all of the parties. The CIMAR Rules require 
the appointing bodies to consider the selection of same arbitrators in related disputes 
(See Rule 2.6 and 2.7). When the appointing bodies are the same or even different but 
subject to the same arbitration rules, such provisions can be very practical, since they 
lead to the selection of the same arbitrator in connected disputes, and therefore, the 
possibility of concurrent hearings by the same arbitrator. If the two appointing bodies 
are not subject to the same arbitration rules containing such provisions, the selection 
of the same arbitrator will be more difficult.  
The CIMAR Rules are also the applicable procedural rules of arbitration set in the 
JCT Standard Building Contract; Considering the applicability of the English 
Arbitration Act 1996 on the JCT Standard Building Contract, the absence of direct 
contractual clause addressing multiparty disputes, and the absence of power of the 
arbitrator in the CIMAR to conduct a multiparty-multi contract arbitration without the 
consent of all, the JCT Standard Building Contract is probably the least multiparty 
arbitration friendly compared to the other selected standard forms. 
 
5.2.3 Singapore International Arbitration Centre (SIAC) Rules [selected in the 
REDAS Design and Build Conditions of Contract]  
142 
 
Under the SIAC Rules 2007, the arbitrator was empowered to join the third 
parties to the arbitration with the express consent of the third party and issue a single 
award (Rule 24.b). Therefore, despite not addressing multiparty arbitration in the 
REDAS contractual clauses, a full multiparty arbitration by way of either joinder or 
intervention used to be within the discretion of the tribunal under the selected 
procedural rules of this form. After the latest amendments in the SIAC Arbitration 
Rules 2010, this power is now limited only to joinder of third parties (to the dispute) 
that are parties to the same arbitration agreement (Rule 24.b). In other words, the new 
rule is only providing for the possibility of multiparty (but not multi-contract) 
arbitration. The reason for such a noticeable change in the new rules is unknown to 
us.
318
 The Change in the SIAC Rules 2010 is in accordance with the respective rule in 
the ICC Arbitration Rules 1998. If the change in the SIAC 2010 was with view to 
more similarity with the ICC rules as an example of a popular and successful set of 
arbitration rules, the center might have to reconsider the change since the new ICC 
Arbitration Rules 2012 extend the power of the Arbitration Court to join the disputes 




                                                             
318  The author contacted the SIAC in order to be informed about the internal discussions and 
considerations of the institute that resulted in the above change of approach. In a private response to the 
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disclose the internal discussions of the SIAC.   
 
319 See 5.3.1  
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5.2.4 Arbitration Rules of the S.I.A [selected in the S.I.A Conditions of main-
contract and subcontract]  
Under Article 11.2 of the above rules, joinder of third parties (with their 
express consent) to the arbitration and issuing a consolidated award is an additional 
power of the tribunal only if the parties so agree.  
After the arising of the dispute, such agreement is unlikely to be achieved. The 
practical effect of this type of arbitration rule is not much different from not 
addressing the matter at all. Obviously, when all of the related parties agree, it is not 
considered a big deal that the tribunal joins third parties or issues a consolidated 
arbitration award, even in the absence of this rule. This type of procedural rule is only 
a declaration of the consent of the tribunal and the respective arbitration institution for 
the conduct of multiparty arbitration upon the request of the parties. Considering that 
the S.I.A Arbitration Rules are specifically used by the parties of construction 
disputes, and having in mind that the problems of multiparty arbitration are 
recognized in this industry, the inclusion of broader powers for the arbitral tribunal or 
the arbitral institution is advisable, at least for this specific set of arbitration rules.  
5.2.5 No Default Applicable Procedural Rules [in the PSSCOC forms of main-
contract and sub-contract and the NEC3 Engineering and Construction Contract] 
In some standard forms, no selected institutional rules of procedure are stated 
to be applicable by default:  
PSSCOC main-contract and subcontract are both silent in respect of the 
applicable procedural rules, while the applicable law is set to be the law of Singapore 
under which applicable procedural rules of arbitration are the ones selected by the 
parties, or those that the arbitrator deems to be appropriate in the absence of such 
selection. The PSSCOC, although silent about the applicable rules, states in its clause 
144 
 
35 that the Chairman of the Singapore International Arbitration Centre (SIAC) will 
appoint the arbitrators in the absence of an agreement by the parties. Considering that 
the SIAC is the only arbitration center in Singapore and that the chairman of the SIAC 
is contractually agreed to select the arbitrators, such arbitrators are normally expected 
to have a tendency to apply the SIAC Rules. However, they are not bound to do so, 
since the PSSCOC has not specified the applicable rules. In Insigma Technology Co 
Ltd v Alstom Technology Ltd
320
, the arbitration agreement provided for the arbitration 
to be administered by the SIAC under the procedural rules of the ICC. The SIAC did 
not deem the agreement inoperable, and the Singapore Court of Appeal confirmed 
that so long as no significant inconsistency arose between the administration by the 
SIAC and the requirements of the ICC rules, a reasonable effort should be made to 
give effect to the agreement of the parties. Accordingly, we conclude that when the 
PSSCOC agreement provides for the administration of the arbitration (at the 
arbitration selection stage) by the SIAC, the clause does not necessarily require the 
SIAC rules to apply.  
Similarly, there is no set of default procedural rules to be applicable to 
disputes arising out of the NEC3 Engineering and Construction Contract. The parties 
are supposed to state their agreed applicable procedural rules in the Contract Data. 
Although the introduction of the ICE Arbitration Procedure states that the set of rules 
is prepared for use with the NEC contracts (as well as the ICE Conditions of 
Contract), they will apply only if selected in the contract data.  
On one hand, such gaps in standard construction clauses can be 
disadvantageous to the smooth settlement of the dispute, considering that an important 
function of standard contracts is to produce an ease of use by eliminating the 
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requirement for case by case examination for drafting of clauses. On the other hand, 
such gaps can be used to direct the dispute resolution in accordance with the 
requirements of each project. In the circumstances, the advantage may be the 
possibility to enjoy a multiparty arbitration by the selection of those rules that are 
more in accordance with the needs of the parties on a case by case basis.
321
 Although 
the position of the rules on the issue of multiparty arbitration cannot be the only factor 
to be considered for the selection of applicable procedural rules by the parties, it can 
be considered as one of the several important factors in the parties’ choice.  
5.2.6 London Court of International Arbitration (LCIA) Arbitration Rules 
Under Article 22.1 of these rules, upon the application of a party, the tribunal 
has the power to join a third party (or more), provided that such third party and the 
applicant consent to the joinder in writing. It can be observed that unlike the formerly 
examined procedural rules, the consent of all of the related parties is not required for 
the possibility of a multiparty arbitration under these rules. The consent of the 
applicant and the third party suffices for the creation of the discretion of joinder for 
the tribunal. Since the LCIA does not publish its awards even in redacted form
322
, it 
was not possible to access any example award enforcing the aforesaid Article other 
than unofficial information obtained by one author regarding the refusal of a tribunal 
from enforcing its discretion
323: In that arbitration, the tribunal’s refusal to conduct 
                                                             
321 Examples of Rules that favor multiparty arbitration: Rule 22.h of the London Court of International 
Arbitration (LCIA) Arbitration Rules (empowering the arbitrator to order joinder of the third parties, 
with their consent, upon the application of a party; Rule 9 of the ICE Rules of Procedure empowering 
the arbitrator to order concurrent hearing of the related disputes. 
 
322 Explained in the Official website of the LCIA  
http://www.lcia.org//Frequently_Asked_Questions.aspx#Publish  
 
323 Bevilacqua, T., “Voluntary Intervention and other participation of third parties in ongoing 
international arbitrations: A Survey of the current state of play”, (2007) 1:4 World Arb & Med Rev. 




multiparty arbitration was based on the fact that the intervener’s lawyer had submitted 
the application for entering the arbitration, while according to Article 22.1.h of the 
rules, the request should have been submitted through the favorable existing party of 
the ongoing arbitration proceeding. This was described as carelessness of the 
intervener’s lawyer that facilitated the tribunal’s job by allowing it to deny the 
application on a mechanical application of the rule's literal terms.
324
 This award 
signifies the importance of clarification of the required actions and the parties that 
should take those actions as conditions precedent to multiparty arbitration envisaged 
in the procedural rules. The significance is both for the drafters of the institutional 
arbitration rules, and the users.  
At first glance, the wording of article 22.1.h may indicate a provision enabling 
“joinder” only. There is no express indication of the possibility of ‘intervention’ or 
‘consolidation’ in the provision. However, an implied power for intervention and 
consolidation appears to exist under the provision: if a third party wants to intervene 
and only one of the existing parties is favorable for such intervention, there is no 
reason that the tribunal lacks the power, if the third party has convinced the favorable 
applicant to submit the request for that purpose; As for ‘consolidation’ of related 
disputes, the same can be concluded where the same tribunal is selected. Let us 
imagine two disputes concerning common issues arising out of a main contract and a 
subcontract where the main-contractor as the middle party wants to bring both of the 
disputes into a single consolidated arbitration. In this example, if the subcontractor as 
the third party consents to refer its dispute to the main contract arbitration, the case 
can be regarded within the scope of the article. Therefore, the consent of the 
Employer will not be required. In other words, the consent of the employer will be 
                                                             




assumed to be declared at the time of selecting the LCIA arbitration rules to be 
applicable on the main contract dispute. This interpretation (favoring the power of 
consolidation for the tribunal) can particularly be supported by the ending part of the 
article that allows the arbitrator to issue separate or one single award(s) in respect of 
all of the related parties that are brought into the proceeding. The problem will be 
those cases where the same arbitrator is not appointed or each of the connected 
disputes is referred to different sets of procedural rules from different arbitration 
institutes. It appears that even in those circumstances, if the consent of the third party 
(the subcontractor in this example) and one of the existing parties (the main-
contractor in this example) exists, the consolidation option will be available under the 
provision, provided that the consent is extended to all of the aspects of the main-
contract arbitration. This extended consent shall then include the acceptance of any 
applicable rule of procedure (as agreed by the parties of the main contract) that is 
probably different from the applicable arbitration rules that were initially agreed to 
apply to the dispute arising out of the sub-contract. In other words, the consent of the 
subcontractor and the main contractor for consolidation of the subcontract arbitration 
with the main contract arbitration will result in the lapse of any conflicting procedure 
that had previously been agreed to be applied to the sub-contract arbitration.  
Considering that the consent of ‘all’ of the related parties is ‘not’ necessary for 
a multiparty arbitration under this set of rules, it cannot be denied that in a lot of 
circumstances, such provision is able to bring all of the related parties into one 
arbitration proceeding.
325
 However, despite the broader power of the tribunal 
compared to the rules of other arbitration institutions e.g. the ICC, this rule remains 
unsatisfactory from the perspective of a main-contractor as the middle party in typical 
                                                             




related main-contract and sub-contract disputes. The main-contractor needs to be able 
to bring the sub-contractor into the related main-contract arbitration proceeding, 
notwithstanding the subcontractor’s consent after the dispute has arisen.326  
5.2.7 Arbitration rules of the Netherlands Arbitration Institute (NAI)  
Based on Article 41 of NAI rules, joinder or intervention or joinder for the 
claim of indemnity is within the power of the arbitral tribunal upon the application of 
an interested party subject to the consent of the third party to become a party to the 
existing arbitration agreement among the parties to the arbitration. The first 
impression from the wording of the aforesaid rule might be an assumption of the 
power of the tribunal for conducting multiparty arbitration subject to the mere consent 
of the third party. However, since the third party is required to ‘accede to the 
arbitration agreement by an agreement in writing between itself and the existing 
parties’(Article 41.4), the rule entails a requirement for a multiparty agreement with 
the consent of all of the related parties for the conduct of multiparty arbitration. This 
requirement is described as ‘unnecessary’ and ‘burdensome’, for the participation of 
the third parties since it gives the opportunity to an existing party to frustrate the third 
parties participation.
327
 From this point of view, in an ideal institutional arbitration 
rule, it shall suffice that all of the respective parties are parties of an arbitration 
agreement that provides for the NAI arbitration.   
The awards rendered by the Netherlands Arbitration Institute may be published 
unanimously, unless there is an objection thereto (Article 55 of the NAI Rules). Yet, 
no published award applying Article 41 of the rules is was found. 
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5.2.8 Rules of the Australian Centre for International Commercial Arbitration 
(ACICA)  
These rules do not address joinder, intervention or consolidation. In multiparty 
cases, Rule 11 (addressing the selection of arbitrator when multiple claimants or 
multiple respondents are involved), provides that the multiple claimants or 
respondents should show evidence of their agreement before they can proceed with 
the appointment of arbitrators. Therefore, the possibility of joinder of third parties, 
intervention by third parties, or consolidation of related disputes remains silent in this 
set of procedural rules. Despite the silence of these procedural rules, if the parties opt 
into the optional provisions of the Australia’s International Arbitration Act, the 
arbitration tribunal enjoys a legislative power, under the Division 3 of that Act, to 
consolidate the related disputes, hear them concurrently, or stay one proceeding 
pending the determination of the other.
328
  
5.2.9 Hong Kong International Arbitration Centre (HKIAC) Administered 
Arbitration Rules  
Article 14.6 of the HKIAC Administered Arbitration Rules grants the tribunal 
the power to join additional parties into the proceeding upon the application of an 
existing party provided that such third person or persons and the applicant party have 
consented to the joinder in writing. This Article is similar to the provision in the LCIA 
rules, and can be regarded as a modern mechanism that allows the conduct of 
multiparty arbitration in disputes that involve third parties in many circumstances 
where the consent of all of the related parties does not exist. Unlike the similar 
provision in LCIA Arbitration rules (Article 22), it can be noted that these rules do not 
                                                             




clarify whether the arbitrator should then issue a single or separate awards in respect 
of all of the relevant parties. As a consequence, it appears more difficult to assume the 
arbitrator’s power for ‘consolidation’ to be implied in the aforesaid rule. 329  No 
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Table 4- Overview of the selected institutional sets of procedural arbitration rules that address 
the possibility of joinder, intervention, consolidation and concurrent hearing  
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5.3 Important procedural matters in a multiparty tribunal  
The parties’ mere agreement on the possibility of joinder, intervention or 
consolidation or the existence of such power for the tribunal within the agreed 
institutional arbitration rules may further give rise to procedural legal issues in the 
process of the multiparty proceeding. For example, the mere agreement to provide the 
tribunal with the power to join a third party into the proceeding induces complexities 
if the right of the joined third party or any existing party in the selection of the 
members of the tribunal is undermined (5.3.1). Similarly, disputes will arise where the 
division of the costs among the multiple parties is not addressed (5.3.2), or if various 
incompatible laws govern the various contracts (5.3.3). 
5.3.1 Involvement in the selection of the members of the tribunal  
One of the important advantages of arbitration for the parties is their ability to 
nominate the arbitrators, thus being confident of the arbitrator’s ability to conduct the 
proceedings. When the main-contract arbitration is started between the main-
contractor and the Employer, and the main-contractor requests the joinder of the 
subcontractor whom it believes to be ultimately responsible for the disputed parts of 
the work, assuming that joinder of the subcontractor is legally feasible, the sub-
contractor may find itself deprived of the above-mentioned right i.e. nomination of its 
desired arbitrator. The problem is more obvious where the joinder of the third party or 
the consolidation of two related disputes is taking place at a much later time from the 
start of the first arbitration proceeding. In such cases, the joined party will not have an 
equal contribution to the composition of the tribunal. It is stated that even the most 
artful contract drafting cannot overcome the problem of late joinder of parties.
330
 In 
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respect of late joinder, it is suggested to limit the operation of joinder/consolidation 
agreements to the start of the first relevant disputes and leaving the provisions 
inoperative at later stages.
331
 In the case of consolidation, even if it is sought at an 
early stage, when the agreements on the procedure of selection of the tribunal are not 
in accord, some parties may find themselves deprived of their preferred arbitration 
tribunal. Being deprived of the aforesaid right can be a ground for the annulment of 
the award at the recognition and enforcement stage under the New York 
Convention.
332
 The well-known example for the problem is reflected in the Simense 
AG and BKMI Industrienlagen GmbH v. Dutco Construction Co.
333
 The dispute arose 
out of a consortium agreement between BKMI (main-contractor of a construction 
project) with Siemense and Dutco (subcontractors). Under the Consortium agreement, 
Siemense and Dutco were silent partners of BKMI, and any dispute among them 
would be referred to arbitration under the ICC rules. When Dutco started arbitration 
against the two other parties of the consortium, they objected, contending that Dutco 
should have initiated separate arbitrations against each of them, so that each 
respondent could select their preferred arbitrator. The ICC Court did not accept the 
objection and required both of the respondents to jointly nominate an arbitrator, 
failing which the ICC Court would do so. Being threatened of the selection of the 
tribunal by the ICC Court, the respondents selected a single arbitrator. In the appeal 
from the award, the highest court of France annulled the arbitration award on the 
ground that the equal treatment of the parties in the selection of their preferred 
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332 Article V(1)(d) New York Convention enables a judge to refuse the recognition or enforcement  of 
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333 Cour de Cassation (Supreme Court) 7 Jan 1992; XVIII Yearbook Com. Arb. (1993) 140  
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arbitrators was undermined by the decision of the tribunal for a joined arbitration. 
According to the French Supreme Court, importance of this right, i.e. equal treatment 
of the parties in the selection of the arbitrators, was to the level of public policy, such 
that it could not even be waived by the parties before the arising of the dispute.
334
  As 
is observed, the Dutco case involved a multiparty agreement that contained an 
arbitration clause, but did not specify arrangements for the multiparty selection of the 
arbitrators. Such multiparty agreement does not usually exist between the main-
contractor, the sub-contractor(s) and the employer; a fortiori, the problem in Dutco 
can also arise out of a multiparty arbitration among them, where a multiparty 
arbitration has become available under any of the three grounds (legislation, 
procedural arbitration rules or agreement of the parties).  
It was after the Dutco decision that the Article 10 of the ICC Arbitration Rules was 
adopted providing that notwithstanding the initial agreement of the parties, the ICC 
institution will select all of the tribunal on behalf of all of the parties, if the multiple 
respondents or the multiple claimants do not manage to come to an agreement on joint 
selection of an arbitrator in a multiparty arbitration. In this way, all of the parties will 
supposedly be treated equally when all of them lose their chance of direct selection of 
arbitrator. Considering the dual party (claimant and respondent) base in the ICC 
arbitration rules, in a multiparty arbitration the joined third party will have to take the 
role of either a joined claimant or a joined respondent. As a consequence, even where 
the tribunal appoints all of the members of the tribunal it is debatable whether the 
arbitrator appointed on behalf of the joined third party and the existing party can be an 
appropriate representative for both of the parties that are regarded to be on one side of 
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the dispute.  Lloyd believes that a tribunal of multiparty arbitration is likely to 
function best if there is a sole arbitrator.
335
 It is perhaps true that a tribunal of three 
members will require more time and cost for achieving an award, compared to the 
case of a sole arbitrator. As long as the institutional arbitration rules keep the format 
of multiple member tribunals in multiparty disputes, the parties can consider the 
inclusion of a clause within their contract that provides for a sole arbitrator in 
multiparty arbitration. Under Rule 9 of the SIAC Rules, when multiple parties are 
unable to select the arbitrator(s), the Chairman of the SIAC would do so. Apart from 
the likely time and cost savings by the selection of a sole arbitrator, the problem of 
unequal treatment via imposing an arbitrator on the two joined parties on one side of 
the dispute will be less intimidating, since the same arbitrator is also appointed on 
behalf of the party on the other side of the dispute.  
The appointment of the tribunal by an independent body, as the solution for equal 
treatment of the multiple parties, has also been adopted in some standard forms of 
contract.
336
 However, the parties should be reminded that even if an independent body 
selects the members of the tribunal, they may still be deprived of an important 
advantage of arbitration i.e. the selection of their own preferred arbitrators. Therefore, 
according to the particularities of each project, the assessment of the significance of 
the selection of arbitrator as compared to the significance of a multiparty arbitration is 
a key issue for the parties before entering into multiparty arbitration arrangements. 
According to the importance of the selection of the arbitrators for the parties, in an 
assumed three party arbitration among the developer, the main contractor and the sub-
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336 E.g. under the SIA Conditions of Building Contract, the parties can refer to the President of the S.I.A 
or the Courts for appointment of the arbitrator in case of related main-contract and sub-contract dispute 
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contractor each can consider the selection of their own arbitrator in a three party 
tribunal. This mechanism is adopted in the rule 26 of the LCIA rules, where the 
selected arbitrators will then select the chairman from among themselves. In adopting 
an arbitration appointment mechanism, the parties will have to consider whether they 
can be grouped together, and how important it is for them to appoint their own 
arbitrator.  
5.3.2 Division of the costs  
Considering the chances of complexity and high arbitration costs of construction 
disputes on an international scale
337
, the apportionment of the arbitration costs is a 
significant matter for the participating parties of a multiparty arbitration.
338
 To start 
the process of arbitration, an advance estimate of costs should be deposited to the 
arbitration institution, and by the end of arbitration, the final amount of costs will be 
decided in the award. Advance costs should normally be paid half by the claimant and 
half by the respondent
339
; if the respondent does not cooperate, the claimant will have 
to bear the advance payment in order to be able to proceed with the arbitration.
340
 
Most of the current institutional rules of arbitration empower the tribunal to decide on 
the apportionment of the costs with respect to the circumstances in each case.
341
 
Under the SIAC Arbitration Rules (2010), the tribunal shall specify the total amount 
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of the costs and the apportionment among the parties, unless the parties have agreed 
otherwise (See rules 24.h, 30, 31 and 33). Considering the wide discretion of the 
tribunal for the apportionment of the costs, depending on the legal background of the 
arbitrators, the approaches that are taken by the tribunal in the apportionment of the 
costs may vary: sometimes the tribunals decide that the losing party should bear all of 
the costs; Some tribunals divide the costs bearing the success of each claim in mind; 




The significance of cost apportionment in multiparty arbitration lies in the fact that 
not all parties have equal involvement in the arbitration. As for equal participation in 
the advance costs, after the occurrence of the dispute, some parties may have less 
interest in the multiparty arbitration compared to others, thus being unwilling to 
participate in the advanced costs in an equal share as the parties who are more 
involved and interested in the multiparty arbitration. For example, the subcontractors, 
being usually smaller companies and financially weaker as compared to the main-
contractor, and being only involved in a limited part of the project; in a consolidated 
arbitration of the subcontract and main contract dispute, or in the case of joinder into 
the main-contract dispute, they may find it unfair to pay an equal share as the main 
contractor. Accordingly, in respect of the advance costs, the interested parties in 
multiparty arbitration might have to come to agreement terms in paying the required 
fees, and expect to be reimbursed in the end, through the arbitration award issued by 
the tribunal. In the ICC final report on multiparty arbitration the issue was addressed 
and it was suggested that the principle of equal shares in advance payments be 
modified by the parties in multiparty arbitrations, and a larger fraction be apportioned 
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to a particular party who had an interest in taking the initiative to have the arbitration 
consolidated or to obtain the joinder of claims or third party intervention.
343
 In the 
new ICC Arbitration Rules (2012), the matter has been anticipated in Rule 36(2) and 
36(4). Based on the aforesaid Rules, the equal apportionment of the advance costs is 
exempted in multiparty arbitrations, and the Court will decide on each party’s share. 
Considering the absence of similar provisions in the SIAC Rules, an agreement for 
modification of the principle of equal shares in advance payment can be suggested to 
the parties that plan to subject their dispute to the SIAC Rules.  
As for the final apportionment of the costs, on one hand the wide discretion of the 
tribunals can be a means of fair apportionment in complex multiparty situations. On 
the other hand, the unpredictability of the decision as a result of the wide discretion 
can be a menace to a party’s wish where there is no equal interest in the conduct of 
multiparty arbitration among all of the respective parties. As mentioned earlier, in 
practice, the tribunal’s decision may depend on the legal background of the 
arbitrators. To avoid the unpredictability, it can be suggested that the parties consider 
entering into advanced agreements on cost apportionment where feasible.  
5.3.3 Inconsistencies in the two agreements 
Where the main contractor the subcontractor and the developer are not from the same 
jurisdiction and in the absence of agreed pre-arrangements for multiparty arbitration 
of the main contract and the subcontract disputes, the likely inconsistencies in the two 
contracts can obstruct the possibility of multiparty arbitration after the creation of the 
dispute. Inconsistencies may occur in various aspects of arbitration such as the 
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Bulletin 26 available online at  
http://www.iccdrl.com/CODE/LevelThree.asp?page=Commission%20Reports&tocxml=ltoc_CommRe
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language of arbitration, the place of arbitration and the applicable law. In the case of 
inconsistency of the arbitration clauses in the main-contract and the sub-contract, 
multiparty arbitration will be difficult to achieve. 
 Furthermore, a mere agreement on the possibility of consolidation of the relate 
disputes or any type of multiparty arbitration without envisaging the various aspects 
of the proceeding can raise difficulties in the interpretation and enforcement of the 
agreement. The parties of complex construction projects that are likely to involve 
related and multiparty disputes are expected to envisage the future problems of the 
multiparty international arbitration. Envisaging the various details of multiparty 
arbitration does not necessarily require complicated and long arbitration clauses. 
Adoption of the rules of one major arbitration institution in the various related 
contracts of a project can be a good means of avoiding inconsistencies.  
5.4 Summary 
In the first section of this chapter, an overview of the existing mechanisms 
within the selected standard forms of main-contract and their parallel forms of 
subcontract showed that despite the efforts for avoiding the problems of related 
disputes, there is yet no standard clause arranging for the possibility of a genuine 
multiparty arbitration. It was also observed that the most facilitating type of 
contractual arrangement for multiparty arbitration can be an umbrella clause that 
encompasses the agreement of all of the respective parties on multiparty arbitration, 
even where they are not parties to a common contract. Such clauses can then be 
offered to and be signed by any party who later joins the project that involves related 
contracts.
344
 If an umbrella clause cannot be arranged, separate clauses arranging for 
                                                             
344 See the Paulsson’s example  clause  reproduced in Appendix 5. 
160 
 
multiparty arbitration in the main-contract and sub-contract can be used for 
facilitation of multiparty arbitration. It was observed that the examined standard forms 
of contract and subcontract do not include any such example clause while they 
emphasize on the usefulness, feasibility and delicacy of such arrangements.
345
 After 
the examination of the available clauses within the selected forms that tackle the 
problems of related main-contract and sub-contract disputes, the drafting legal key 
issues for effective contractual arrangements were explored by referring to the 
available doctrine, the case law and the published arbitration awards that dealt with 
the disputes in respect of multiparty contractual arrangements. This study showed that 
presently instead of relying on the conditions of the standard forms of contract, the 
parties of projects that are open to the risk of related and multiparty disputes should 
create their respective ad hoc contractual clauses that take the discussed key issues 
into account. 
  In the second section of this study, the approach of the various selected 
institutional arbitration rules regarding the power of the tribunal for multiparty 
arbitration was observed. It was detected that none of the existing rules of procedure 
grant the power to the tribunal to conduct multiparty arbitration in the way that it 
could be conducted by the national courts. The tribunal’s power for multiparty 
arbitration under the examined rules requires conditions that do not easily occur in 
practice. For example, many of them expressly require the agreement of all of the 
related parties for that purpose. Examples are Article 7 of the ICC rules of arbitration 
(2012), Rule 9 of the ICE arbitration rules (2006), Rule 3.8 of the CIMAR (1998), 
Article 11 of the SIA arbitration rules (1999) and Article 41 of the NAI Rules (2010).  
                                                                                                                                                                              
 




It is obvious that if the consent of all of the related parties exists after the arising of 
the dispute, there will be no question about the power of the tribunal, with or without 
being expressed within the rules. Therefore, the only function of this type of rule is a 
more emphasized expression of the lack of such power for the tribunal, by default. 
The other restricting condition precedent for multiparty arbitration within the many of 
the examined sets of rules is the requirement that all of the parties be parties of the 
same arbitration agreement. This requirement is often absent in the typical multiparty 
disputes between the main-contractor, the sub-contractor and the employer especially 
if they adopt the standard conditions of contract. It was also observed that there are 
certain rules that do not require the consent of all of the related parties, and deem the 
consent of the third party and one of the existing parties sufficient for the tribunal to 
conduct a multiparty arbitration among all. Examples are Article 22 of the LCIA rules 
(1998) and Article 14 of the HKIAC rules (2008). These rules facilitate the conduct of 
multiparty arbitration to a great extent. For example, assuming a typical main-contract 
dispute, where the main-contractor needs to bring in the sub-contractor into the 
dispute; it suffices that the main-contractor convinces the sub-contractor to enter the 
arbitration. The Employer’s discontentment will not be a barrier, due to the previous 
agreement on the selection of the procedural rules. In many circumstances, the sub-
contractor can be interested in the multiparty arbitration process. This is mostly 
imaginable where the sub-contractor is not in the position of respondent. For example, 
the sub-contractor starts arbitration against the main-contractor and the main-
contractor believes that the Employer is responsible for the sub-contract’s disputed 
issue which is as well a matter of main-contract dispute; It appears that in such cases, 
achieving the consent of the sub-contractor as the third party may be easier compared 
to cases where the main-contractor wants to bring the subcontractor into a multiparty 
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arbitration, and the sub-contractor is in the position of respondent. The reason is that 
the sub-contractor in such cases, will be more interested in waiting to see the result of 
the main-contract arbitration to know whether any responsibility initially exists to be 
forwarded to it or not. Therefore, rules that require the sub-contractor’s consent in this 
example will not be helpful for the main-contractor as the party in the middle.  
The study of the available mechanisms within the procedural arbitration rules 
showed that the possibilities of joinder, intervention, consolidation, and concurrent 
hearing are not addressed separately and comprehensively in any of the selected sets 
of rules. The circumstances that require one or more of the above means for 
multiparty arbitration have remained unaddressed (See table 2). Considering the 
importance of envisaging each of the circumstances and all of their procedural 
aspects, it seems necessary for the arbitration institutions to review their rules to 
include more options of multiparty arbitration for the circumstances requiring each of 
the four aforesaid mechanisms. One of the matters to be considered by the arbitration 
institutions in drafting their rules should be the proper usage of the above technical 
terms. For example, the CIMAR Rules use the title of ‘joinder’, while providing for 
consolidation and concurrent hearing.
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None of the tribunals that are constituted under the examined sets of rules can 
use their own discretion for the conduct of multiparty arbitration. Even in the rules 
granting the most power to the tribunal (e.g. the LCIA rules and the HKIAC Rules), 
an application by one of the existing parties is necessary. This matter was observed to 
be significant for the third parties: they can still intervene in an ongoing arbitration, if 
                                                             




they are careful with the procedural requirement and ask the favorable existing party 
to submit the application to the tribunal.
347
 
The final observation in this chapter of study was that while the standard 
forms of construction main-contract and sub-contract have turned the job of enabling 
multiparty arbitration to the institutional organizations, the institutional organizations 
tend to have passed it back to the parties due to the fear of infringement of party 
autonomy. Presently, ad hoc contractual arrangements seem to be able to provide 
more effective solutions for the existing gaps.  
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Chapter 6 - Insights from Stakeholders in the Construction 
Industry - Supplementary Survey 
 
6.1 Introduction to the survey and its objective 
Although the main part of this study was conducted based on a doctrinal 
research methodology due to its legal nature, this chapter was included to provide the 
perspectives of selected industry stakeholders as a supplementary input from the 
industry itself. The purpose of this supplementary chapter was mainly to find a 
connection between the doctrinal analysis that was made throughout the study and the 
ideas of the stakeholders of the industry on the issues such as the assessment of the 
Singaporean legislation, institutional arbitration rules, and contractual mechanisms 
respecting multiparty arbitration; their evaluation of the need for change, and their 
judgment on the importance of addressing the issue considering their actual 
experience with multiparty disputes.  
The survey was addressed to legal experts with professional ties with 
Singapore who represented the parties of the industry or acted as arbitrators. Their 
opinions were sought regarding the various mechanisms to address multiparty 
international arbitration of construction disputes through legislation, arbitration rules 
and contracts.  
Conducting this survey was deemed to be helpful to assess the position of the 
Singapore’s international arbitration law on the arbitration of multiparty construction 
disputes and the available legal measures for the facilitation of such arbitrations; and 
to find the possible improving measures that can further be taken. However, as 
mentioned in the research methodology chapter of this thesis, considering the small 
scale of the survey, time constraint, and the professional constraints of a law 
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researcher entering into the field of empirical study, the survey shall be regarded as a 
supplementary part to the main theoretical research that can further be extended in 
future by professional empirical researchers.   
The following sections of this chapter include an overview of the issues, the 
studied population, questions, conduct, and results of the survey.  
    
6.2 Survey issues 
The issues examined in the survey were divided into three main categories:  
a) How do the stakeholders in construction industry assess the current Singaporean 
legislation regarding international arbitration of multiparty construction disputes? 
b) How do the stakeholders in construction industry assess the Singaporean 
institutional arbitration rules respecting international arbitration of multiparty 
construction disputes? 
c) How do the stakeholders in construction industry assess the contractual means of 
enabling international arbitration of multiparty construction disputes in 
Singapore? 
6.3 Studied population   
Because of the legal nature of the study, it was not possible to directly 
approach the main contractors, the subcontractors, or the employers. This was due to 
their likely lack of knowledge and familiarity with legal terms and issues. Therefore, 
the questionnaire was addressed to the potential legal representatives (lawyers) of the 
above three groups, and to the arbitrators dealing with construction disputes having 
regard to their potential actual experience with the problems that were raised 
throughout this study. As stated earlier (see 1.3 - Scope of study), the jurisdiction of 
Singapore (the country of conduct of the research) was the main focus of study 
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although attempts were made to compare it with four other selected jurisdictions. 
Accordingly, the population of the respondents were selected from among the 
stakeholders that were based in Singapore or outside Singapore with sufficient ties 
with international arbitration in Singapore. Some of the respondents of the survey 
could be categorized in more than one group i.e. they were both lawyers and 
arbitrators. The survey was not addressed to the academics, as their views were 
studied in the doctrinal research, and they were not considered as stakeholders of 
construction industry, unless they had additional professional experience as lawyers or 
arbitrators. 
6.4 Sampling Method 
Considering the nature of the study, the time and cost constraint, the difficulty 
to access the sample elements, and the absence of a sampling frame,  quota sampling 
was selected as the sampling method for this survey. Considering that the survey was 
aimed to acquire an insight from the stakeholders on the main issues that were 
examined through doctrinal research, the quota breakdown was decided to be 50% 
lawyers and 50% arbitrators. In other words, an estimated quota of 7-10 replies from 
each group was deemed appropriate. Adding up the quota, the sample size was 
estimated to be between 14 and 20. 
The population of the construction lawyers and arbitrators, as described above, 
was reached by firstly sending the questionnaire to the Singapore International 
Arbitration Centre (SIAC)’s Panel of Arbitrators. The members of this panel could 
identify themselves as arbitrators, lawyers, or both. The SIAC panel of arbitrator is 
constituted of 300 arbitrators based in Singapore or elsewhere that have indicated 
their willingness to act as an emergency arbitrator pursuant to Rule 26 and Schedule 1 
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of the SIAC 2013 Rules; out of these arbitrators, 139 are experienced in construction 
arbitration; the questionnaire was sent to all of the members of this group. 
In addition, the questionnaire was sent to the lawyers working for the major law firms 
in Singapore that were specialized in construction or international arbitration. These 
lawyers could also identify themselves as lawyers, arbitrators, or both. The size of this 
group was 33.  
A total of 26 respondents filled out the online questionnaire. 
 
6.5 Conduct of the survey and the analysis of the results 
The survey questions were created by the use of the Google Docs tool. This 
tool does not allow the identity of the respondents to be revealed to the researcher. 
The respondents were reminded that their responses would be kept confidential and 
used solely for academic purposes.  
The online questionnaire was first sent to a pretest panel of two members  (including 
one arbitrator and one practitioner). Based on the pretest panel’s input, the survey 
questions were finalized and the link was sent to all of the respondents.  
The questionnaire included multiple choice and free text questions. The respondents 
could choose one or several answers for each multiple choice question, and a 
comment field was made available after each question. For this reason, the total 
percentage of responses to some questions may be over 100%.  
Respectively, the results were analyzed quantitatively and qualitatively.  
6.6 Survey questions 
The survey questions (See Appendix 6), were developed in 5 main parts, each 
including multiple choice questions that could be supplemented with comments from 
the respondents.  
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The first part of the survey questions (Introduction), aimed to collect some 
basic but necessary information regarding the respondents. This information was 
namely their role, their place of business, their degree of knowledge and experience 
with the survey topic. Despite the fact that the questions were sent to arbitrators and 
lawyers, their degree of experience with multiparty international arbitration and its 
problems and difficulties were unknown at the first instance as the responses were 
collected anonymously; therefore, the first part of the questionnaire was necessary for 
analyzing the responses.  
The second part of the questionnaire (Practice of Multiparty Arbitration), 
included questions to assess the importance of the limitation of international 
arbitration in dealing with multiparty construction disputes from the view point of the 
stakeholders, and based on their practical experience.   
The rest of the questionnaire was divided into three parts – Legislation, Institutional 
Arbitration Rules, and Contracts – corresponding to the three main channels of 




6.7 Responses and analysis  
6.7.1 Introduction of the Respondents  
1-1 Are you: Arbitrator / In-house counsel / Private legal practitioner / Other:  
In response to the Introduction section of the questionnaire, 77% of the 
respondents introduced themselves as arbitrators, 54% of the respondents introduced 
themselves as private legal practitioners(lawyers), and 12% introduced themselves as 
                                                             






. It should be noted that some respondents introduced themselves with more 
than one title. For example, both lawyers and arbitrators.  
 
1-2 Are you based  In Singapore? / Outside Singapore?  
The questionnaire was only sent to legal practitioners and arbitrators who had 
contacts with Singapore. Although they were all known for having professional ties 
with Singapore, the majority of the respondents (54%) were based outside Singapore. 
Therefore, they were aware of the arbitration laws and rules in other jurisdictions.  
 
1-3 Have you dealt with cases of international construction arbitration in the past 
20 years? 
Yes, less than 5 cases. / Yes, between 5-10 cases. / Yes, more than 10 cases. / No.  
 
There was a wide range of level of experience with cases of international 
construction arbitration among the respondents. In the past 20 years, 35% of the 
respondents had dealt with more than 10 cases of International construction 
arbitration; 15% dealt with 5-10 cases; 35% dealt with less than 5 cases; and 12 % had 
not dealt with any case of international construction arbitration.  
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1-1 Are you: 
0% 10% 20% 30% 40% 50% 60%
In Singapore?
Outside Singapore?




1-4 Which of the following groups have mostly been represented or advised by you? 
Main contractor(s) / Sub-contractor(s) / Developer(s) / Not applicable  
Among the three groups of main contractors, sub-contractors and developers, 
38% of the respondents advised or represented the main contractors; 12% advised or 
represented the sub-contractors, 23% advised or represented the developers; and the 
question was not applicable to 38% of the respondents as they were arbitrators.  
 
1-5 To what extent do you consider yourself familiar with the institutional 
arbitration rules of the SIAC (Singapore International Arbitration Centre)? 
Absolutely familiar / Almost familiar / Less familiar / Not familiar at all  
In terms of familiarity with the arbitration rules of the Singapore International 
Arbitration Centre (SIAC), 69% of the respondents considered themselves to be 
absolutely familiar. This was expected considering that the questionnaire was only 
sent to the arbitrators of the SIAC, and the construction and arbitration lawyers from 
among the major Singaporean law firms.  
0% 5% 10% 15% 20% 25% 30% 35% 40%
Yes, less than 5 cases.
Yes, between 5-10 cases.
Yes, more than 10 cases.
No.
1-3 Have you dealt with cases of international construction 
arbitration in the past 20 years?  





1-4 Which of the following groups have mostly been represented 




1-6 Do you have any experience dealing with arbitration in a multiparty 
construction dispute involving main contractor, subcontractor and employer? 
Yes, I have dealt with many cases / Somehow experienced / No experience at all  
The majority of the respondents (61%) had at least some experience in dealing 
with multiparty disputes involving the developer, the main contractor and the 
subcontractor.  
 
6.7.2 Practice of Multiparty arbitration  
2-1 Most international arbitration rules and legislations do not provide for 
resolution of multiparty disputes. Do you agree that this is one of the significant 
limitations to resolving construction disputes involving more than two parties? 
Strongly agree / Somehow agree / Strongly disagree / Not sure  
The majority (77%) of the respondents somehow agreed that the absence of 
legislation and institutional arbitration rules for resolution of multiparty disputes 
could be regarded as one of the major limitations of international arbitration of 
construction disputes that involve more than two parties. These results are in accord 




Not familiar at all
1-5 To what extent do you consider yourself familiar with the 
institutional arbitration rules of the SIAC? 
0% 5% 10% 15% 20% 25% 30% 35% 40%
Yes, I have dealt with many cases
Somehow experienced
No experience at all
1-6 Do you have any experience dealing with arbitration in a 
multiparty construction dispute involving main contractor, 
subcontractor and employer? 
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with an earlier empirical study conducted at Queen Mary University of London
350
 and 
confirm the significance of addressing the limitation. The respondents who disagreed 
or were not sure about the significance of the limitation (total of 20%), mostly 
explained in the commentary section of the questionnaire that the matter should be 
left to the parties’ agreement instead of arbitration rules and legislation. They were 
concerned about violation of party autonomy and consensual nature of arbitration if 
legislation or rules were to address the issue.  
 
2-2 Sometimes a dispute between the main contractor and the developer concerns 
the work done by a sub-contractor. Have you encountered this situation in your 
professional experience? 
Very often / Sometimes / Rarely / Never  
 
In practice, 85% of the respondents had sometimes or very often encountered 
situations where a dispute between the main contractor and the developer concerned 
the work done by the sub-contractor.  
                                                             
350 Queen Mary University of London, School of International Arbitration, supra note 47. 





2-1 Most international arbitration rules and legislations do not 
provide for resolution of multiparty disputes. Do you agree that 
this is one of the significant limitations to resolving construction 




2-3 When multiple parties are involved, absence of an arbitration agreement among 
all parties may lead to multiple proceedings and/or inconsistent awards. Have you 
encountered this situation in your professional experience? 
Very often / Sometimes / Rarely / Never  
 
In the aforesaid circumstances, in the absence of multiparty arbitration, the 
majority of the respondents (61%) had sometimes or very often experienced multiple 
proceedings and/or inconsistent awards. Some respondents who sometimes 
encountered the aforesaid situation highlighted that in case of nominated sub-
contractors, the situation does not produce any major problem, because when the 
subcontractor is nominated by the developer, there is often sufficient provision in the 
construction agreement delimiting the liability of the main contractor. This comment 
refers only to a particular group of cases, and cannot be generalized to all of the 
related main contract and sub-contract disputes.  
 





2-2 Sometimes a dispute between the main contractor and the 
developer concerns the work done by a sub-contractor. Have you 
encountered this situation in your professional experience?  





2-3 When multiple parties are involved, absence of an arbitration 
agreement among all parties may lead to multiple proceedings 
and/or inconsistent awards. Have you encountered this situation 
in your professional experience?  
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6.7.3 Legislation  
3-1 “To avoid the problem of multiple proceedings and/or inconsistent awards in 
related main contract and sub-contract proceedings, it is important to create 
mechanisms to enable multiparty arbitration.” Do you agree? 
Strongly agree / Agree / Disagree / Strongly disagree / Not sure  
The majority of the respondents (85%) agreed or strongly agreed that 
multiparty arbitration enabling mechanisms should be developed to avoid the problem 
of multiple proceedings and inconsistent awards in related main contract and sub-
contract disputes. However, most of them also highlighted that those mechanisms 
should not erode the consensual nature of arbitration.  
 
3-2 Singapore International Arbitration Act and the Model Law on arbitration 
developed by the United Nations' Commission on International Trade Law are both 
silent on the possibility of multiparty arbitration in case of related or connected 
matters, such as the above scenario (question 2-2). According to your experience 
how do you assess this state of the legislation? 
Beneficial / Neutral / Negative  
 
When asked to assess the silent position of Singaporean international 
arbitration legislation (the Singapore International Arbitration Act and the 
UNCITRAL Model Law) on the possibility of multiparty arbitration in case of related 
or connected matters, only 4% of the respondents found the silence in the legislation 
to be beneficial. These respondents added that the Singapore International Arbitration 





3-1 “To avoid the problem of multiple proceedings and/or 
inconsistent awards in related main contract and sub-contract 
proceedings, it is important to create mechanisms to enable 
multiparty arbitration.” Do you agree?  
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Centre (SIAC), could adopt rules to address the issue instead of legislation. 23% of 
the respondents found the silence to be negative and 65% assessed it as neutral. Some 
of the respondents who found the Singaporean legislation to be neutral also 
highlighted the issue should be left to the parties to work out in their agreement. Some 
of the respondents who found the Singaporean legislation to be neutral, added that if 
the legislation allowed multiparty arbitration on a basis other than consent the award 
could not be internationally enforced under the New York Convention and concluded 
that this problem shall be addressed internationally and not by changing the local 
legislation.  
 
3-3 Is there any foreign legislation that you find more efficient than the current 
Singaporean legislation in addressing multiparty international arbitration in case 
of related disputes? 
Hong Kong / England / The Netherlands / Australia / Not sure / Other:  
The majority of the respondents (69%) were not sure whether any current 
legislation other than Singapore’s is more efficient in addressing multiparty 
international arbitration in case of related disputes. 12% of the respondents favoured 
Hong Kong’s legislation, 4% favoured Swiss legislation, and 4% favoured Australian 
legislation in terms of efficiency of their approach towards multiparty international 
arbitration. As examined earlier in chapter 4 of this study, under section 2 of the 




3-2 Singapore International Arbitration Act and the Model Law on 
arbitration developed by the United Nations' Commission on 
International Trade Law are both silent on the possibility of 




Schedule 2 of Hong Kong’s new Arbitration Ordinance 2010, if the parties have 
opted into the aforesaid Schedule, the Court (i.e. Court of First Instance of the High 
Court) has the power to order consolidation, concurrent hearing or stay of one of the 
proceedings, as it deems appropriate in the cases of common, related or connected 
disputes [Power of the Court to order multiparty arbitration if opted in by the parties.] 
Under Chapter 12 of the Switzerland’s Private international Law Act 1987(PIL Act) 
[International Arbitration], multiparty arbitration is unaddressed. The reason of 
preference of this legislation by 4% of the respondents is not clear. As explained 
earlier in chapter 4 of this study, the Australian International Arbitration Act 1974 
(amended 2010), has put an end to the possibility of opting out of the Model Law in 
international Arbitrations. Therefore, the parties can no more enjoy the possibility of 
multiparty arbitration by the order of arbitration tribunals, by way of opting out of the 
Model Law in favor of the application of the domestic Australian Arbitration Act. 
Therefore, the present stand of the Australian legislation is silence, similar to the 
Singapore’s legislation. It is not clear why this legislation was preferable from the 
viewpoint of 4% of the respondents. The uncertainty of the majority of the 
respondents about the efficiency of foreign legislations in dealing with multiparty 
international arbitration implies that no legislation has so far been able to solve the 





3-4 What is your preferred way of avoiding multiple international arbitration 
proceedings on connected or related matters? 
Broadening the powers of the arbitrators through legislative measures 
Broadening the power of the domestic courts to intervene in limited circumstances 




The respondents were asked to select their preferred way of avoiding multiple 
international arbitration proceedings in related matters among three possible 
mechanisms: legislative measures broadening the powers of arbitrators, legislative 
measures broadening the power of the domestic courts to intervene, and ensuring that 
a multiparty arbitration agreement exists among all of the three groups (main 
contractor, subcontractor and developer). The purpose of this question was to find out 
the opinion of the respondents on the efficiency and desirability of legislative 
mechanisms to address the limitation of arbitration, as compared to contractual 
measures. The majority of the respondents (73%) favoured contractual arrangements 
through multiparty agreements for multiparty arbitration. The commentary section of 
the answers revealed that the main concern with legislative measures was the 
likelihood to undermine the consensual nature of arbitration. The respondents who 
were in favour of legislative measures were mostly (35%) in favour of broadening the 







3-3 Is there any foreign legislation that you find more efficient than 
the current Singaporean legislation in addressing multiparty 
international arbitration in case of related disputes?  
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powers of the arbitrators rather than the powers of the domestic courts (8%). It is 
noteworthy that this group of respondents favoured the use of these methods in 
addition to contractual arrangements. The respondents that favoured legislative 
broadening of power of the arbitrators or domestic courts, reasoned that these 
measures could be helpful in saving time and costs, avoiding inconsistent findings and 
multiplicity of proceedings, and benefiting from wider range of evidence that may be 
adduced by parties who may not otherwise be involved in the arbitration.  
 
3-5 If the Singapore International Arbitration Act contained a provision that would 
allow the arbitrator to conduct multiparty arbitration upon their discretion, with the 
possibility of the parties opting in or out of the provision, would you recommend 
your clients to opt in? Why? 
Yes, opt in / No, opt out / Not sure / Other:  
Reasons: 
  
As observed in the legislation of some countries other than Singapore, one 
way to facilitate multiparty arbitration through legislative measures while respecting 
the consensual nature of arbitration is the inclusion of facilitating mechanisms that do 
not automatically become applicable upon the parties of two related disputes, unless 
they have previously opted in, for example the inclusion of a provision that allows the 
0% 10% 20% 30% 40% 50% 60% 70% 80%
Broadening the powers of the arbitrators
through legislative measures
Broadening the power of the domestic courts
to intervene in limited circumstances
Ensuring that a multiparty arbitration
agreement exists among all of the above three
groups.
Other
3-4 What is your preferred way of avoiding multiple international 
arbitration proceedings on connected or related matters?  
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arbitrator to conduct multiparty arbitration in necessary circumstances. In addition, it 
was observed that some legislative regimes have gone further by providing multiparty 
facilitating legislative mechanisms that would automatically apply to the parties, 
unless opted out. The respondents were asked whether they would recommend their 
clients to opt into such provisions if they existed Singapore’s International Arbitration 
Act. 50% of the respondents were not sure about their choice, while 35% would 
recommend their clients to opt in and 12% would not opt into such a provision.   
 
6.7.4 Arbitration Rules  
4-1 Are you familiar with any of the following sets of arbitration rules? 
ICC / SIAC / ICE / CIMAR / SIA / LCIA / NAI / ACICA / HKIAC  
The purpose of this question was to prepare the respondents for the question 
that follows. ICC and SIAC Rules were the sets of rules with which the respondents 
were most familiar with. 
4-2 If a client seeks to avoid multiple international arbitration proceedings about 
related disputes, in the absence of other factors to consider, which set of rules 
would you recommend among those you are familiar with? 
ICC / SIAC / ICE / CIMAR / SIA / LCIA / NAI / ACICA / HKIAC  
The respondents were asked to assume the absence of any factor other than the 
concern for multiparty disputes and identify their preferable set of institutional 




3-5 If the Singapore International Arbitration Act contained a 
provision that would allow the arbitrator to conduct multiparty 
arbitration upon their discretion, with the possibility of the parties 
opting in or out of the provision, would you recommend yo 
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arbitration rules that address this concern. The respondents could select among the 8 
set of rules offered by the ICC, SIAC, LCIA, HKCIA, ACIA, ICE, CIMAR and SIA. 
The most favored set of rules (selected by 46% of the respondents) was the ICC rules, 
followed by a 38% of the respondents favoring the SIAC rules and 23% of the 
respondents were not sure about their choice in the circumstances and did not select 
any of the rules. Among the respondents that did not select any of the rules, some 
reasoned that they considered none of the rules to be adequate in addressing the 
concern. 
 
6.7.5 Contractual Arrangements  
5-1 How often is a multiparty international arbitration clause (consolidation and/or 
joinder and/or intervention) included in contracts that you deal with? 
5-1.1 In main contracts: Always / Sometimes / Never / N/A  










4- If a client seeks to avoid multiple international arbitration 
proceedings about related disputes, in the absence of other 
factors to consider, which set of rules would you recommend 





5-1.2 In sub-contracts: Always / Sometimes / Never / N/A  
In order to understand the frequency of inclusion of multiparty arbitration 
clauses in the practice of the industry, the respondents were asked to identify how 
often a multiparty international arbitration clause (addressing consolidation, joinder or 
intervention) were included in the construction contracts that they dealt with. The 
largest number of the respondents (50%) declared that this type of contractual clauses 
were sometimes used in the contracts that they dealt with. In respect of main 
contracts, only 4% of the respondents always found these clauses included in the 
contracts that they dealt with, while 31% never found them included. The distribution 
of the responses shows that the matter is of great concern for the contracting parties; 
however, it is also left unaddressed in many occasions. In respect of sub-contracts, the 
answers did not show any significant difference in the degree of usage of multiparty 
international arbitration clauses compared to main contracts. Some of the respondents 
who sometimes found such clauses in the contracts that they dealt with, highlighted 
that these clauses are difficult to draft.  
 
5-2 If you were to advise a sub-contractor, would you recommend them to become a 
signatory to an already existing arbitration agreement between the main contractor 
and the employer?  





5-1 How often is a multiparty international arbitration clause 
(consolidation and/or joinder and/or intervention) included in 





Yes, under certain conditions / No, never – Reasons: 
5-3 If you were to advise the main contractor or the employer, would you 
recommend them to allow future sub-contractors to become signatories to the 
arbitration agreement between themselves? 
5-3.1 When advising a main contractor: Yes, under certain conditions / 
No, never  
5-3.2 When advising an employer: Yes, under certain conditions / No, never-
Reasons 
As observed in this study, one of the contractual methods of enabling 
multiparty arbitration is to have the third parties such as the sub-contractor join the 
same arbitration agreement of the main contract. In order for such measures to be 
effective, the consent of each of the three parties plays an important role. For 
example, within the sub-contract, if a sub-contractor agrees to join the main contract’s 
arbitration agreement in related sub-contract and main-contract disputes, in the 
absence of the consent of the developer, such clause could potentially become 
ineffective. In order to discover the desire of the various parties for having a 
multiparty arbitration via this method, the respondents were asked whether they 
would recommend the sub-contractor to become a signatory to an already existing 
arbitration agreement between the main-contractor and the developer. 
The respondents were also asked whether they would advise the developer or 
the main contractor to allow future sub-contractors to become signatories to the 
arbitration agreement between themselves. The majority of the respondents (73%) 
would advise the main-contractor to allow the joinder of the sub-contractor into the 
main contract arbitration agreement. This shows the classical concern for the main 




When advising the sub-contractor and the developer, a lesser number of 
respondents would recommend their clients to allow the suggested contractual 
agreement: an equal proportion of 58% in both instances would advise it to their 
clients. One of the respondents, who would generally not recommend the 
subcontractor to enter into this type of arrangement, brought up an example of a 
dispute arising out of a main contract between a company in the Philippines and a 
company in England, that is to be referred to arbitration in LCIA. He explained that in 
case of related matters, minor sub-contractors based in the Philippines would have no 
interest in arbitrating their disputes in England under the Rules of the LCIA. Some of 
the respondents that would not recommend the developers to agree with multiparty 
international arbitration arrangements explained that such arrangements would impose 
more time and cost on the developer. On the other hand, the proponents of such 
arrangements also mentioned that such arrangements for multiparty arbitration could 
lead to saving in time and costs, and achieving a more efficient resolution of the 
disputes. The percentage of the respondents who would recommend the 
subcontractors to become parties to the main contract arbitration still shows that a 
majority of the respondents favored such contractual arrangement in order to avoid 
the problems of multiple proceedings in related disputes.  
 
0% 10% 20% 30% 40% 50% 60% 70%
Yes, under certain conditions
No, never
5-2 If you were to advise a sub-contractor, would you recommend 
them to become a signatory to an already existing arbitration 




5-4 Would you recommend to your clients to draft a dispute resolution clause in 
their arbitration agreement to facilitate multiparty international arbitration? Why? 
Yes / No / Not sure – Reasons: 
In order to assess the practical desirability of drafting a multiparty 
international arbitration dispute resolution clause, the respondents were asked whether 
they would recommend their clients to draft a dispute resolution clause that facilitates 
multiparty international arbitration of their future disputes. Half of the respondents 
would recommend so, while 42% were not sure, and only 4% would definitely not 
recommend their clients to include a multiparty arbitration clause in their agreement. 
The small number of the opponents of the idea illustrates the concern of the majority 
of the stakeholders for addressing the issue, and the desirability of contractual 
mechanisms as a solution to avoid the problem of multiple international arbitration 
proceedings. However, the relatively high percentage of the respondents that where 
not sure of their answer, may show the complex nature of drafting such clauses.  
0% 20% 40% 60% 80%
Yes, under certain conditions
No, never
5-3 If you were to advise the main contractor or the employer, 
would you recommend them to allow future sub-contractors to 
become signatories to the arbitration agreement between 
themselves?  
When advising a main
contractor




5-5 In your view, what are the key factors of an efficient multiparty arbitration 
agreement between the main-contractor, the employer and the sub-contractor(s)? 
The last question of the survey allowed the respondents to explain, in their own 
words, their opinion on the main factors for an efficient multiparty international 
arbitration contractual clause. Based on the responses of the stakeholders of the 
industry, the important factors that affect the efficiency of a multiparty agreement for 
international arbitration are classified in 8 categories: 
1- Envisaging the likely scenarios of disputes and addressing all  
2- Coherency and clarity of the clause 
3- Synchronized main contract and subcontract agreements 
4- Contractual selection of experienced arbitrators that can handle complex issues 
5- Contractual selection of supportive judicial legal system that will enforce the 
orders and directions of the arbitrators.  
6- Reaching consent among the parties with different interests. (This issue was 
considered as an important challenge in multiparty agreements.) 
7- Fairness of the contractual arrangement (Specifically, some respondents were 
concerned about ensuring that the sub-contractor’s dispute is not prolonged and 
does not become costly as a result of a multiparty arbitration proceeding.) 
8- External factors: Some respondents were more concerned about factors other than 
what could be drafted into the agreement. For example, they believed that co-




5-4 Would you recommend to your clients to draft a dispute 
resolution clause in their arbitration agreement to facilitate 
multiparty international arbitration? Why?  
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operative litigants who facilitate the resolution of the dispute rather than hinder 
the process, could be a very important factor for the effectiveness of such 
agreements. Similarly, a very strong case management was considered to be an 
important external factor that affects a multiparty arbitration agreement among the 
developer, the main contractor and the employer.  
6.8 Conclusion  
The stakeholders of the industry confirmed the concerns and the significance 
of the limitation of international arbitration in dealing with multiparty construction 
disputes among the main contractor, the sub-contractor and the developer. In 
particular, they highlighted the problem of extended time and costs and inconsistent 
awards that could arise as a result of multiple proceedings in respect of the same or 
connected disputed matters.  
The majority of the stakeholders assessed the Singaporean legislation to be 
neutral in addressing the problems of international arbitration in related disputes. The 
silence in the legislation was not deemed to be significantly beneficial or negative in 
dealing the problems of related disputes. The majority of the stakeholders did not 
believe that any other foreign jurisdiction had yet been able to fully address the 
problems of international multiparty arbitration. Their responses and comments 
confirmed the conclusion in the previous chapters of the thesis that legislation alone is 
not able to solve the problem, the main concern being the chances of undermining the 
principle of privity of contracts and party autonomy through legislative mechanisms 
that want to provide a multiparty arbitration in the absence of consent by all.  
The stakeholders also pointed out their preference for internationally 
addressing the matter rather than through local legislation which needs be adaptable to 
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the present requirements of the New York Convention in order for the awards to be 
recognizable and enforceable. International measures such as entering into 
conventions that address the various aspects of multiparty arbitration were therefore 




Yet, the stakeholders of the construction industry believed that they could 
benefit from legislative measures as long as they offer options for multiparty 
arbitration where parties’ consent is not undermined.  
No particular set of arbitration rules can be selected as the most favoured 
among the stakeholders of the industry in terms of addressing the possibility of 
multiparty arbitration. The distribution of the responses showed that the arbitration 
rules of the ICC and the SIAC were among the rules that the stakeholders would 
recommend for use in situations where the future possibility of multiparty 
international arbitration is a concern. As examined in the earlier chapters of this 
thesis, under both of the aforesaid sets of institutional rules, multiparty arbitration by 
way of joinder or consolidation is only possible where an arbitration agreement exists 
among all of the disputing parties. Considering that none of the two above sets of 
rules include solutions to the problems raised in this study, and bearing in mind that a 
relatively high percentage of the respondents were not sure about what set of rules 
they would recommend in the circumstances, it can be concluded that the institutional 
arbitration rules (including the SIAC Rules) have yet to be improved in terms of 
addressing multiparty arbitration before they can noticeably convince the stakeholders 
of the industry.  
                                                             
351 It should be noted that having an international convention alone will not help unless the parties to 




In accord with the findings in the previous chapters of this thesis, the 
stakeholders of the industry confirmed their strong desire to address the problems of 
related disputes and the limitation of international arbitration mainly by way of 
contractual mechanisms. This was emphasized several times in the comments of the 
respondents to the different questions of the survey. The stakeholders’ biggest 
concern was to avoid forcing the parties into unwanted arbitration proceedings as a 
result of tackling the issue through legislation or arbitration rules. Accordingly, they 
found contractual means to be the best channel to facilitate multiparty international 
arbitration while safeguarding the consensual nature of arbitration. However, the 
complex nature of such agreements were highlighted in the responses and comments 
of the stakeholders of the industry. When asked about their opinion on developing an 
umbrella multiparty arbitration agreement that future subcontractors could later 
become signatories thereto, a big majority of the stakeholders would recommend the 
method to the main contractor, while a smaller majority would recommend the 
developer or the subcontractor to enter into such arrangements. It appears that the 
interest of the main contractor, as the middle party, for multiparty arbitration was 
found to be greater than the interest of the sub-contractor or the developer from the 
viewpoint of the majority of the construction lawyers and arbitrators. Yet, the survey 
results show that a majority of the stakeholders would generally recommend this 
contractual mechanism to any of the three groups of main contractor, subcontractor or 
developer in order to deal more efficiently with related main-contract and sub-
contract disputes.  
When asked about the important factors to consider in drafting contractual 
clauses that address multiparty international arbitration, the viewpoints expressed by 
the stakeholders were in accord with the findings and recommendations in chapter 5 
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of this thesis. Many of the essential factors that were recommended by way of 
doctrinal analysis were also highlighted by the respondents of the survey. Among 
them were: envisaging various types of scenarios in the parties’  agreement; 
coherency and clarity of the contractual clauses; selection of supportive legal system 
and experienced arbitrator and tribunal; maintaining fairness for example in respect of 
sub-contractors that are likely to be small companies with less interests in sharing the 
costs of large scale multiparty arbitrations. In addition, the stakeholders pointed that 
external factors such as co-operative parties and professional case management could 
have great impact on the efficiency of these types of agreements.  
Overall, despite the limitations and its small scale, the survey was helpful in 
achieving an insight from the industry, and relating the theoretical research with the 
practice of arbitration in construction disputes. In general, the survey confirms the 




Chapter 7- Conclusions and recommendations 
 
7.1  Summary of the Findings 
This study investigated one of the recognized
352
 limitations of international 
arbitration in dealing with related disputes arising out of main-contracts and sub-
contracts in the construction industry. In the absence of a common multiparty 
arbitration among the employer, the main contractor and the subcontractor, it would 
be difficult to rope in all of the disputants into a single multiparty arbitration. A single 
multiparty arbitration is sometimes required to avoid parallel proceedings and 
inconsistent results, and to make a fair and more efficient final award.
353
 Because of 
the same type of considerations, the legislation of Singapore has granted the power of 
multiparty proceeding to the courts, in litigation; the judge enjoys the power to bring 
in the third parties into the litigation proceeding when the dispute is related to the 
rights or responsibilities of third parties, upon the request of the third party or one of 
the existing parties.
354
 The International Arbitration Act, the Model law as adopted 
therein, and the Arbitration Act (applicable if the two aforesaid Acts are opted-out
355
), 
are all silent on the possibility of multiparty arbitration of connected disputes. The 
reluctance of the legislature for getting involved with statutory multiparty arbitration 
was observed in the analysis of the Law Reform Committee of Singapore’s sub-
committee on Review of Arbitration laws.
356
 The examination of the legal precedents 
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354 Order 4, Rule 1 of the Singapore Rules of Courts. 
 
355 See Article 15 of the International Arbitration Act 
 




in Singapore showed that absent the consent of all of the related parties, multiparty 
arbitration between the aforesaid parties in a construction project is presently 
unachievable without the aid of institutional arbitration rules or contractual 
arrangements.
357
 When multiparty disputes happened in domestic cases (under the 
Arbitration Act), the Singapore High Courts applied their statutory
358
 discretionary 
powers to avoid the problems of multiple proceedings: They refused to stay the 
litigation, despite the existence of arbitration agreement among some of the parties.
359
 
As a result, multiparty proceeding was conducted, by the court and multiplicity of 
awards was avoided. Also, in another case, it was observed that the court stayed the 
litigation, so that all of the parties reach an agreement and proceed with multiparty 
arbitration.
360
 In international arbitration, this power is not granted to the Singapore 
Courts.
361
 The aforesaid precedents were all in respect of disputes that fell under the 
domestic arbitration act. If International Arbitration Act applied, the court would not 
enjoy such discretionary powers, and would have to order a stay of proceedings in 
respect of the part of dispute that would fall under the arbitration agreement.  
 In Singapore’s legislative regime, the protection of privity of contract and the 
principle of autonomy of arbitration, and minimum court intervention prevail to the 
potential legal and practical justifications for multiparty arbitration such as avoidance 
of inconsistent results and multiplicity of proceedings. In search of legal principles 
that could potentially lead to the justification of multiparty international arbitration in 
                                                             
357 Discussed in Chapter 3.  
 
358 Section 6(2) of the Arbitration Act 
 
359 Go Go Delicacy Pte Ltd v. Carona Holdings Pte Ltd and others [2007] SGHC 97, [2008] 1SLR 
161; Jiang Haying v. Tan Lim Hui and another suit [2009] SGHC 42; Explained in Chapter 3.  
 
360 Yee Hong Pte Ltd v. Tan Chy Andrew (Ho Bee Development Pte Ltd ,Third Party) [2005] SGHC 
163; [2005] 4 SLR 398. Discussed in Chapter 3. 
  
361 Article 6(2) of the International Arbitration Act 
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Singapore, the pillars of procedural natural justice were examined in the absence of 
multiparty conduct of the proceedings (Chapter 3). The aim was to answer the 
question whether the absence of multiparty arbitration would potentially undermine 
the principles of equal treatment of the parties and the necessity of granting full 
opportunity to the parties to present their case; and whether it could constitute a 
justifiable legal ground for compulsory multiparty arbitration order by the courts. It 
was also attempted to check whether the absence of multiparty court ordered 
arbitration could be a breach of natural justice or against the public policy of the 
country. To answer the above questions, the case law and the relevant statutes were 
fully examined. It was observed that Singaporean courts have a restricted approach 
and narrow interpretation when faced with the above issues.
362
 The finality of 
international arbitration awards is well protected and it appears to be too difficult to 
prove the breach of the aforesaid principles in order to achieve a court order for 




An investigation was also made into the legislation of four selected 
jurisdictions (England, Australia, Netherlands and Hong Kong) that led to 
observations on the internationally available mechanisms for statutory multiparty 
arbitration. Statutory multiparty international arbitration is made available by way of 
joinder of third parties upon the tribunal’s order under the law of the Netherlands. 
Also, a court order for consolidation of related disputes may be issued by the 
President of the District Court in Amsterdam. To protect the consensual nature of 
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aside the arbitration agreements to avoid having different institutions dealing with closely linked 




arbitration, the legislature has granted the power of opting out of the aforesaid 
legislation to the parties, and assumes that the selection of the Netherlands’ law as the 
applicable law of arbitration implies the consent of the parties for multiparty 
arbitration under its laws. In the international arbitration Act of Australia (1974), 
compulsory tribunal ordered multiparty arbitration by way of consolidation was 
offered as an optional provision that the parties may agree to opt-into. Similar 
provision exists in the domestic arbitration legislation of Hong Kong, although the 
parties are free to agree to make it applicable on their international arbitration. The 
theoretical pros and cons of using the above mechanisms were examined.
364
 
Considering the significance of multiparty international arbitration for the 
construction contracts, it appears that addressing multiparty arbitration within the 
legislation is a justifiable approach to be adopted by the legislature, at least in the 
form of optional provisions to be opted into by the parties when the nature of their 
contracts calls for the availability of the option. Having in mind the importance of 
minimum court intervention for the international parties, it appears more suitable if 
the power is granted to the tribunals, and not the national courts.  
It was observed that in the current legislative regime of international 
arbitration in Singapore, the usage of institutional arbitration rules and contractual 
clauses can be more promising in enabling multiparty arbitration and avoiding the 
problems that can arise out of multiplicity of proceedings, rather than relying on the 
statutory regime. The examination of the selected commonly used standard forms of 
construction main-contracts and sub-contracts showed that despite the attempts for 
addressing the problems of related disputes, multiparty arbitration in its fullest form 
remains unavailable. Offered solutions such as lapse of arbitration clause, the 
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selection of a common arbitrator in the related contracts or the incorporation of a duty 
for a party to co-operate in the related disputes, or the referring of the subcontract 
dispute to the main-contract arbitration, each involve problems and limitations that 
were examined in chapter 5 of the thesis; while some standard forms remain silent on 
the issue. It was observed that the drafting of multiparty arbitration clauses is (truly) 
regarded a complex matter; the drafters of the standard forms appear to expect the 
parties themselves to take the initiative and adopt ad hoc contractual clauses that 
address multiparty arbitration of their related disputes.
365
 Moreover, the institutional 
organizations tend to turn the job over to the parties, due to the fear of infringement of 
party autonomy in case of multiparty arbitration absent the consent of all.
366
 Within 
all of the examined sets of institutional arbitration rules, it was only the rules of the 
LCIA (22.1) and the HKIAC Administered Arbitration Rules (14.6) that provide the 
power for the tribunal to join a third party without the requirement of consent by all of 
the existing parties. The complexity of drafting standard clauses that address the 
issues of multiparty arbitration may be partly due to the lack of awareness of all of the 
factual and legal issues that might ultimately arise; in ad hoc arbitration clauses, the 
lack of understanding or the lack of willingness or ability to expand the time, good 
will or financial sources can contribute to incomplete clauses. In the current state of 
standard forms of construction contract and sub-contract, it appears that using ad-hoc 
clauses and improving the institutional arbitration rules can be the most efficient 
channels to deal with the limitation of international arbitration in dealing with 
multiparty disputes. This is especially due to easier possibility of predicting future 
disputes in each individual contract; and due to the presence of implied consent of the 
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parties by choosing their selected institutional arbitration rules. One should add-up the 
fact that institutional arbitration organizations enjoy wide resources and facilities for 
examining the up-to-date requirements of international users of arbitration. Based on 
the investigation of the present available mechanisms and barriers for multiparty 
international arbitration of related main-contract and sub-contract construction 
disputes, some recommendations can be provided for the contracting parties, the 
arbitration institutions, and the legislature in Singapore. These recommendations are  
presented as follows and are generally in accord with the views of the stakeholders of 
the industry that were collected through the supplementary survey in chapter 6 of this 
thesis. 
7.2 Legal recommendations for the contracting parties 
When the situs of arbitration is Singapore, the arbitration will be under either 
the International Arbitration Act (which enacts the Model Law) or under the 
Arbitration Act if the parties have opted out of the Model Law.
367
 As a result, the 
freedom of parties in the selection of applicable law of arbitration is limited in 
Singapore, in the sense that the parties may not consider to select the Legislation of 
another country to apply on their international arbitration in Singapore. Based on this 
fact, and assuming that the project involves multiple parties and is likely to give rise 
to related disputes; two measures can be recommended for the parties to take: 
 Firstly, if they like to enjoy more assistance by court control, they can 
consider opting out of the International Arbitration Act and subject the arbitration to 
the Arbitration Act instead.  
                                                             
367 Article 15 of the International Arbitration Act; discussed in 3.1.1 ; See also The legal Structure of 
International Arbitration (General Statement)  
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Secondly, the parties may consider the selection of a situs other than 
Singapore where the possibility of multiparty arbitration is important for them. Of 
course this is a matter of case by case examination, and depends on the particularities 
of the related main contract and subcontract projects. These recommendations are 
especially useful for the cases where the institutional arbitration rules or the 
contractual clauses do not include effective mechanisms for multiparty conduct of 
arbitration.  
If the situs of arbitration is Singapore, and the parties are interested in 
facilitating or enabling multiparty arbitration, they may use their freedom in the 
selection of those institutional arbitration rules that empower the tribunal for such 
conduct. Under the SIAC Rules of arbitration, the tribunal does not enjoy the power 
of joinder or consolidation in the absence of consent by all of the parties. However, 
based on section 15(A) of the International Arbitration Act, Singapore recognizes the 
freedom of parties in selection of the applicable procedural arbitration rules. Among 
the examined sets of institutional rules, the LCIA rules and the HKIAC rules provide 
the widest power for the tribunal to conduct multiparty arbitration.  
Using the most appropriate situs, applicable law and institutional arbitration 
rules may also be completed by the direct contractual multiparty arbitration 
arrangements; a channel which is potentially able to be most adjusted based on the 
requirement of each project. To use contractual mechanisms, the following measures 
are recommended:  
The parties should consider a multiparty arbitration agreement even if they 
have separate but related contractual relationships. This means entering into an 
arbitration agreement between the main contractor, the subcontractor and the 
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employer for referring their related disputes to a single tribunal. The examined 
standard forms of contract do not offer an example clause for this type of agreement. 
However, this type of arrangement is highly recommendable since it provides for a 
self-governing arbitration procedure that is independent from the separate individual 
arbitration arrangements in each of the related agreements. Therefore, the parties will 
be able to prevent the problems that may arise out of the inconsistencies in the 
separate agreements, where related disputes arise.  
If achieving a multiparty arbitration agreement is not feasible, the parties 
should consider the usage of facilitating multiparty arbitration mechanisms separately 
(in the main-contract and the subcontract).  Based on the examination of the selected 
available standard forms of main-contract and subcontract, the following 
recommendations can be made: 
The parties are suggested to opt for a single arbitrator tribunal and trust the 
arbitration institution for the appointment of the arbitrator, in order to avoid disputes 
in respect of equal involvement in the selection of arbitrator in multiparty 
proceedings.  
 It is recommended that the parties include agreements in respect of the 
procedural steps and timing requirements for a multiparty arbitration proceeding. This 
is necessary because the related proceedings do not always arise at the same time. If 
one of the proceedings is well advanced, the parties might rather agree on the lapse of 
arbitration or grant the discretion of not conducting a multiparty arbitration to the 
tribunal. As a result, in the related dispute where multiparty arbitration may provide 
an unfair condition for a party or in the absence of good will, the tribunal will apply 
its discretion to provide a fairer and more efficient procedure.  
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To avoid lengthy and complicated proceedings and for the protection of 
confidentiality, the parties should make sure that their multiparty arbitration 
arrangements be applied subject to the establishment of the related- ness of the issues 
of fact or law; and that unrelated disputes do not find their ways under the multiparty 
arbitration clause. For this purpose, it is recommended that the discretion of finding 
the connected-ness be granted upon the arbitrator for the avoidance of disputes. 
Based on the shortcomings of the examined standard forms of contract and 
subcontract in providing for multiparty arbitration, it is recommended that parties 
consider the various forms of multiparty disputes, and grant the power to the tribunal 
to face the various circumstances accordingly. In other words, the power of the 
tribunal in respect of joider, intervention, concurrent hearing and full consolidation 
shall be addressed by the parties separately.  
7.3 Legal recommendations for the SIAC 
In this thesis, it was observed that surprisingly until recently, an unresolved 
issue for the institutional organizations was dealing with the possibility of multiparty 
arbitration despite the existence of an arbitration agreement among all of the 
contracting parties.
368
 In other words, it was thought that the plaintiff has the 
discretion to select the respondent and despite a multiparty arbitration agreement, the 
respondent does not have the power of joining the third party even where the third 
party is a member of the same arbitration agreement (See the evolution of the ICC 
arbitration rules in this respect; discussed in Chapter 5).  The study of the theoretical 
reasons behind this assumption and the critical positions among the legal scholars 
shows that there is no legal wrong if the institutional rules include the power of 
                                                             
368 For example, see ICC Arbitration Rules 2012, Article 7. Compare with the ICC Arbitration Rules 
1998 (Discussed in Chapter5).  
199 
 
multiparty arbitration for the tribunal. If such rules exist and the parties agree on their 
application, the agreement implies their consent; thus, the consensual nature of 
arbitration remains untouched.  If the institutions fear the undesirability of inclusion 
of such mechanisms for the parties, they can at least provide such mechanisms as 
available options subjected to the parties’ agreement. Contrary to the above fear, we 
believe at least in construction contracts, such provisions could be highly desired by 
the parties, as they are aware of the close relation of the various parts of the project 
and the likelihood of multiple disputes regarding connected issues. Increasing the 
powers of the arbitration tribunals for the conduct of multiparty arbitration through 
the institutional arbitration rules is therefore recommended, even if the starting point 
be in the form of optional rules to be opted into. Rule 22(1) of the LCIA arbitration 
rules and Article 24.6 of the HKIAC Administered Arbitration Rules are good 
examples of institutional arbitration rules that have acknowledged the aforesaid point.    
By providing rules that enable multiparty arbitration, consensual nature of arbitration, 
autonomy of the parties, fairness and convenience are more likely to be achieved. 
As observed in Chapter 5 of the thesis, in Singapore, Rule 24.b of the previous 
version of the SIAC Rules empowered the arbitrators to decide upon joinder or 
intervention of third parties. The rule was later changed in 2010, and limited the 
arbitrators’ power to decide upon joinder or intervention only when the third party 
was a party to the same arbitration agreement (Rule 24.b of the SIAC Rules 2010). 
After the examination of the evolution of the other institutional rules of arbitration 
such as the latest ICC Arbitration Rules (2012), we concluded that the aforesaid 
change towards more limitation for arbitrators in joining the related third parties is not 
in accord with the most recent trends in institutional arbitration that attempt to enable 
the conduct of multiparty arbitration and avoid the problems of multiple proceedings.   
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Accordingly, The Singapore International Arbitration Centre may consider 
drafting optional rules that address the following matters:  
- Separate arrangements for joinder, intervention and consolidation369; 
- Powers of the tribunal or the arbitration institution e.g. the power to decide 
upon presence of sufficient link between the related matters; or the discretion of 
rejecting the multiparty arbitration when deemed appropriate.  
- Criteria that affect the tribunal’s decision on presence of sufficient link, 








- Appointment of the tribunal members in the absence of common agreement 
(preferably a single arbitrator to avoid disputes)  
- Apportioning of costs 
- Possibility of opting-in or opting out (for the protection of party autonomy in 
arbitration)  
- Scope of application of the rules e.g. only in construction projects 
  
                                                             
369 The examination of the institutional arbitration rules in chapter 5 of the thesis showed that despite 
the attempts to include rules that enable multiparty arbitration, one or more of the aforesaid three 
circumstances are ignored in the respective arbitration rules. For example, see Article 22 of the LCIA 
Rules that addresses joinder, but does not address intervention or consolidation of two related 
proceedings.   
 
370 This measure contributes to the predictability of the arbitration award that is a desired feature for the 
parties.  
 
371 In Dickson Construction Co Ltd v. Schindler Lifts (HK) Ltd, supra note 222, it was observed that 
when timelines and procedures are not set, multiparty arbitration can lead to unfair circumstances e.g. 
when the disputes are at different stages, and the amount of time required to settle one dispute is much 
less than the other dispute.  
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7.4   Legal recommendations for the Singaporean legislature 
 
The policy of Singapore for becoming a regional arbitration hub requires frequent 
re-examination of the legislation to ensure that the competency of the arbitration law 
is well maintained, and that the laws are developed to match the speed of the 
evolution of international commercial relationships. Having observed the concerns 
over the limitation of arbitration in providing a multiparty international proceedings, 
and having in mind the legal barriers to legislative multiparty arbitration in the 
absence of an agreement among all (the case in main-contract and sub-contract 
arbitration), the following recommendations are put forward:  
 Enacting optional legislation that gives a legislative power to the tribunal for 
ordering multiparty arbitration upon the application of an existing party, in connected 
disputes; By way of optional legislative multiparty arbitration mechanisms, 
consensual nature of arbitration is preserved, while multiparty arbitration is made 
available in a systematic way.  
Moreover, the legislature may consider the restrictive allocation of the 
aforesaid mechanisms to construction related disputes, if the need is not yet 
established in other areas of international arbitration.   
Further, publication of informative guidelines can contribute to the awareness 
of the potential international disputing parties on the limitations and possibilities of 
multiparty arbitration in Singapore, and encourage the parties to contractually plan for  




7.5 Areas Recommended for Further Study 
This thesis has explored the different approaches towards the need for 
multiparty international arbitration of connected disputes within the legislation, the 
institutional arbitration rules and the commonly used standard forms of construction 
contract and subcontract in Singapore and in the four other selected jurisdictions. 
After a comprehensive theoretical analysis of advantages and shortcomings of the 
various mechanisms for avoiding the problems arising out of the multiplicity of 
proceedings in related construction disputes, this thesis offered a set of 
recommendations for the various concerned groups in Singapore namely the 
contracting parties, the institutional arbitration organizations and the national 
legislature. The thesis was limited to the theoretical legal analysis and comparison of 
the possible legal remedies for avoiding the limitation of arbitration in dealing with 
multiparty construction disputes. At this stage, a recommended area for future study 
could be conducting an empirical investigation into the limitation of international 
arbitration in dealing with multiparty construction disputes, and the recommended 
solutions to overcome the limitation. Empirical studies can be useful to clarify the 
feasibility of the aforesaid recommendations, and to assess the efficiency of the 
arbitration process before and after applying any of the legal recommendations that 
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APPENDIX 1 Contractual Clauses 
1.1. SINGAPORE Institute of Architects, Articles and Conditions of Building 
Contract, Lump Sum, 8
th
 ed (Singapore: Singapore Institute of Architects, 2008)  
 
37. (8)  Same Arbitrator as Nominated Sub-Contract Disputes 
Where any dispute or part of a dispute between the Employer and the Contractor relates to the 
works or goods or materials of a Nominated Sub-Contractor or Supplier (or a Designated 
Sub-Contractor or Supplier whose work, goods or materials are the subject of a P.C. item) and 
arises out of or is connected with the same facts as a dispute or part of a dispute between the 
Contractor and such Sub-Contractor or supplier, the Employer and the Contractor will use 
their best endeavors to ensure that the same arbitrator shall hear the dispute or part of a 
dispute under this Contract and the dispute or part of a dispute  
under such sub-contract. To this end the Employer 5% Contractor may apply, 
if necessary unilaterally, either to the President of the S.I.A. or the Courts, for the 
appointment of such an arbitrator, notwithstanding any previous appointment of an 
arbitrator or arbitrators, and for their replacement by a single arbitrator, in which event 
any previous appointments shall lapse, in whole or in part, as the case may be, upon any 
such later appointment. Such single arbitrator if appointed shall have power to hear the 
evidence in one dispute immediately before or after or at the same time as the evidence 
in the other dispute, and generally to act as closely as possible in both arbitrations in 
accordance with the general principles of third party procedure in the Courts and to make any 
such orders as to indemnity, contribution, and costs between any of the parties before him as 
may be appropriate.  
 
37. (9) Arbitration Clause may lapse if not same Arbitrator  
 
If for any reason,’ in a case where a dispute under this Contract relates to work, goods 
or materials as aforesaid and arises out of or is connected with the same facts as a 
dispute under any sub-contract referred to in sub-clause (8) hereof, the same 
arbitrator cannot be or is not appointed to to hear both disputes, or if the Courts and not 
an arbitrator are seised of the dispute in the sub-contract then, to the extent only that it 
applies to such a dispute,  this arbitration clause shall in the absence of contrary agreement 
between the parties hereto, lapse and cease to have effect and the authority   
of any arbitrator; already appointed under” it  be deemed to be revoked to this  
extent in relation to any such dispute or part of a dispute.  
 
1.2 Singapore Institute of Architects, Conditions of Sub-Contract for use in 
Conjunction with the Main Contract (Lump sum contract with measurement 
contract), 4
th
 ed (Singapore: Singapore Institute of Architects, 2008) 
Same Arbitrator as in main Contract  
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15.3 Where any dispute or part of a dispute between the Contractor and the Sub- 
Contractor arises out of or is connected with the same facts as a dispute or part of a 
dispute under the Main Contract between the Contractor and the Employer, both 
parties shall use their best endeavours to secure the appointment of the same 
arbitrator to decide the dispute under this Sub-Contract, and either party shall be 
entitled to request the President or Vice-President of the Singapore Institute of 
Architects or the Courts to appoint the same arbitrator to do so, if necessary in place 
of an arbitrator already appointed under this Sub-Contract, whose authority shall to 
the extent only of any such common dispute be deemed to have been revoked 
upon any such new appointment. Any arbitrator with jurisdiction tmder both 
contracts shall have power to hear evidence of the dispute under this Sub-Contract 
either immediately before or immediately after or as the same time as the evidence 
of the matters in dispute under the Main Contract and generally to act as closely as 
possible in both arbitrations in accordance with the general principles of third party 
procedure in the Courts and to make any such orders as to indemnity, 
contribution, and costs between any of the parties before him as may be 
appropriate. 
Lapse of Arbitration Clause 
 
15.4 If for any reason in a case where a dispute under this Sub-Contract arises out of 
the same facts as a dispute under the Main Contract, the same arbitrator cannot or 
is not appointed to hear both disputes or if the Courts and not an arbitrator become 
seised of the dispute under the Main Contract then in either event and in the 
absence of contrary agreement between the parties, this arbitration clause shall to 
that extent only. cease to have effect and any such dispute under this Sub- 
Contract shall be dealt with in the Courts. ln any such case where an arbitrator has 
already been appointed under this Sub-Contract his appointment shall be deemed to 
be revoked and shall lapse in regard to any such dispute. 
1.3 Building and Construction Authority of Singapore (2008), PSSCOC 
Standard Conditions of Contract for Construction Works, Singapore: Building 
and Construction Authority  
35.2 Reference to Arbitration  
If either the Employer or Contractor is dissatisfied with the decision of the Superintending 
Officer made pursuant to Clause 35.1 hereof, or if the Superintending Officer fails to give 
notice of his decision on or before the expiry of the 30 day period following the date on which 
the Superintending Officer received the reference, then the Employer or the Contractor may, 
within 90 days from the date of receipt of the aforesaid decision of the Superintending 
Officer, or within 90 days from the date of expiry of the aforesaid 30 day period (as the case 
may be) give notice to the other party with a copy for information to the Superintending 
Officer of his intention to refer the decision or the dispute or difference that had not been 
decided to an arbitrator. The arbitrator may be agreed upon by the parties or failing such 
agreement, shall be a person to be nominated on the application of either party by the 
Chairman of the Singapore International Arbitration Centre. Subject to Clause 35.3, such 
reference shall not, without the Employer's consent in writing, be initiated before the Date of 
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Substantial Completion of the Works (or if there is more than one such Date of Substantial 
Completion, the latest) or alleged Date of Substantial Completion of the Works. Any such 
reference shall be deemed to be a submission to arbitration within the meaning of the 
Arbitration Act or any re-enactment or modification thereof. 
 
1.4 Building and Construction Authority of Singapore (2008), PSSCOC Standard 
Conditions of Nominated Subcontract, Singapore: Building and Construction 
Authority  
31.6 Where an arbitrator has already been appointed under the Main Contract to deal with 
matters in dispute between the Employer and the Contractor, then if some or all such matters 
arise out of the same facts as the matters in dispute between the Contractor and the Sub-
Contractor under this Sub-Contract, both parties shall use their best endeavors to secure the 
appointment of the same arbitrator to decide the dispute under the Sub-Contract, and either 
party shall be entitled to request the Singapore Court to appoint the same arbitrator to do so, if 
necessary in place of an arbitrator already appointed under the Sub-Contract, whose authority 
shall, to the extent of any such common dispute only, be deemed to have been revoked upon 
any such new appointment of a common arbitrator. Any arbitrator with jurisdiction under 
both contracts shall have power to hear evidence of the matters in dispute under the Main 
Contract and generally to act as closely as possible in both arbitrations in accordance with the 
general principles of third party procedure in the Singapore Courts. 
 
1.5 International Federation of Consulting Engineers, Conditions of Contract for 
Building and Engineering Works Designed by the Employer, 1st ed (Geneva: 
FIDIC, 1999) 
 Unless settled amicably, any dispute in respect of which the DAB’s decision (if any) has 
not become ﬁnal and binding shall be finally settled by international arbitration. Unless  
otherwise agreed by both Parties: 
 
(a) the dispute shall be finally settled under the Rules of Arbitration of the 
international Chamber of Commerce, 
 
(b) the dispute shall be settled by three arbitrators appointed in accordance with 
these Rules, and 
 
(c) the arbitration shall be conducted in the language for communications defined 
in Sub-Clause 1.4 [Law and Language]. 
 
The arbitrator(s) shall have full power to open up, review and revise any certificate, 
determination, instruction, opinion or valuation of the Engineer, and any decision of the 
DAB, relevant to the dispute. Nothing shall disqualify the Engineer from being called 
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as a witness and giving evidence before the arbitrator(s) on any matter whatsoever 
relevant to the dispute. 
 
1.6 FIDIC Conditions of Contract for Construction for Building and Engineering 
Works Designed by the Employer (1999, 1st ed, Red Book) 
 
General Conditions: 
20.6  Unless settled amicably, any dispute in respect of which the DAB’s decision (if 
any) has not been final and binding shall be finally settled by international arbitration. 
Unless otherwise agreed by both parties: 
The dispute shall be finally settled under the Rules of Arbitration of the International 
Chamber of Commerce 
The dispute shall be settled by three arbitrators appointed in accordance with these Rules 
and 
The arbitration shall be conducted in the language for communications defined in Sub-
Clause 1.4 (Law and Language) 
The arbitrator(s) shall have full power to open, review and revise any certificate, 
determination, instruction, opinion or valuation of the engineer and any decision of the 
DAB relevant to the dispute. Nothing shall disqualify the Engineer from being called as 
a witness and giving evidence before the arbitrator(s) on any matter whatsoever relevant 
to the dispute. 
Neither party shall be limited in the proceedings before the arbitrator(s) to the evidence 
or arguments previously put before the DAB or to the reasons for dissatisfaction given in 
its notice of dissatisfaction. Any decision of the DAB shall be admissible in the evidence 
in arbitration. 
Arbitration may be commenced prior to or after the completion of the Works. The 
obligations of the Parties, the Engineer and the DAB shall not be altered by reason of 
any arbitration being conducted during the progress of the Works.   
 
Guidance for the Preparation of Particular Conditions 
Sub-Clause 20.6 Arbitration   
The Contract should include provisions for the resolution by international arbitration of 
any disputes which are not resolved amicably. In international construction contracts 
international commercial arbitration has numerous advantages over litigation in national 
courts, and may be more acceptable for the Parties.  
Careful consideration should be given to ensuring that the international arbitration rules 
chosen are compatible with the provisions of Clause 20 and with the other elements to be 
set out in the Appendix to Tender.  The Rules of Arbitration of the International Chamber 
of Commerce (the ‘ICC’ which is based at 38 Cours Albert 1er 75008 Paris, France) are 
frequently included in international contracts. In the absence of specific stipulations as to 
the number of arbitrators and the place of arbitration, the International Court of 
Arbitration of the ICC will decide on the number of arbitrators (Typically three in any 
substantial construction dispute) and on the place of arbitration.  
If the UNCITRAL or other non-ICC arbitration  rules are preferred,  it may be necessary 
to designate in the Appendix to Tender, an institution to appoint the arbitrators or to 
administer the arbitration, unless the institution is named (and their role specified) in the 
arbitration rules. It may also be necessary to ensure before so designating an institution 
in the Appendix to Tender that it is prepared to appoint or administer.  
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For major projects tendered internationally, it is desirable that the place of arbitration be 
situated in a country other than that of the Employer or Contractor. This country should 
have a modern and liberal arbitration law and should have ratifies a bilateral or 
multilateral convention (such as the 1958 New York Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards) or both, that would facilitate the enforcement 
of an arbitral award in the states of the Parties.    
It may be considered desirable in some cases for other Parties to be joined into any 
arbitration between the Parties thereby creating a multi-party arbitration. While this may 
be feasible, multi-party arbitration clauses require skilful drafting and usually need to be 
prepared on a case by case basis. No satisfactory standard form of multiparty arbitration 
clause for international use has yet been developed.  
 
1.7 FIDIC Conditions of Subcontract for Construction (Test Edition, 2009) for 




Subcontract Disputes If a dispute (of any kind whatsoever) arises between the Contractor 
and the Subcontractor in connection with or arising out of the Subcontract or the execution of 
the Subcontract Works, then either Party may give a notice of this dispute to the other party. 
In any Notice of Dispute given by the Contractor or within 14 days of receiving a Notice of 
Dispute from the Subcontractor, the Contractor may notify the Subcontractor, with reasons, of 
his opinion that the dispute involves an issue or issues which is/are also involved in a dispute 
between the Contractor and the Employer under the Main Contract. If the Contractor so 
notifies the Subcontractor: 
(a) the Parties shall defer any referral of the dispute to the Subcontract DAB until a date 
that is no earlier than 112 days, or other period as may be agreed between the Parties, after the 
date of the Notice of the Dispute; 
(b) if the subject of the Subcontract dispute has not previously been referred to the Main 
Contract DAB, the Contractor shall refer the Subcontract dispute to the Main Contract DAB, 
with a copy to the Subcontractor, in accordance with Main Contract Clause 20.4 [Obtaining 
Dispute Adjudication Board's Decision] within 28 days, or other period as may be agreed 
between the Parties, of the Notice of the Dispute. If Main Contract Clause 20.8 [Expiry of 
Dispute Adjudication Board's Appointment] applies under the Main Contract, the Contractor 
shall immediately give notice to the Subcontractor; and 
(c) the Subcontractor shall, in good time, afford the Contractor all information and 
assistance that may reasonably be required to enable the Contractor to diligently pursue the 
subcontract dispute under the Main Contract. 
Provided that, if the Subcontract dispute is not referred to the Main Contract DAB within the 
time stated in subparagraph (b) of this Sub-clause, or if Main Contract Clause 20.8 [Expiry of 
Dispute Adjudication Board's Appointment] applies under the Main Contract, either Party 
shall immediately after that be entitled to refer the Subcontract dispute DAB and sub-
paragraph (a) of this Sub-Clause shall no longer apply. 
At any time after the expiry of the time stated or otherwise agreed in sub-paragraph (a) of this 
Sub-Clause: 
(i) the Contractor shall be entitled to refer the Subcontract dispute to the Subcontract 
DAB; or 
(ii) the Subcontractor shall, at his opinion, be entitled to refer the Subcontract dispute to 
the Subcontract DAB or to arbitration under Sub-Clause 20.7 [Subcontract Arbitration] 
If the Contractor does not notify the Subcontractor that the Subcontract dispute involves an 
issue or issues which is/are also involved in a dispute between the Contractor nd the 
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Employer under the Main Contract in any Notice of Dispute from the Subcontractor, either 
Party shall be entitled to refer the Subcontract dispute to the Subcontract DAB. 
Unless the Subcontract has already been abandoned, repudiated or terminated, the 
Subcontractor shall proceed with the Subcontract Works in accordance with the Subcontract. 
 
20.7 Subcontract Arbitration  Unless settled amicably, any Subcontract dispute in respect 
of which the Subcontract DAB's decision has not become final and binding shall be finally 
settled under the Rules of Arbitration of the International Chamber of Commerce and Main 
Contract Clause 20.6 [Arbitration] shall apply. 
 
Guidance for the Preparation of Particular Conditions of Subcontract 
 
Clause 20  Notice, Subcontractor's Claims and Disputes 
This Clause is drafted to allow for the resolution of Subcontract disputes by Subcontract 
DAB, followed by arbitration of the Subcontract dispute if either Party is dissatisfied with the 
Subcontract DAB's Decision. This Clause is also drafted so that in circumstances where the 
Contractor is of the opinion that a Subcontract dispute involves issue(s) that is /are the subject 
of a dispute under the Main Contract, either Party's entitlement to refer the Subcontract 
dispute to the Subcontract DAB is deferred by a period of 112 days or as otherwise agreed. 
This suspension period gives the Contractor time to pursue resolution of his dispute under the 
Main Contract, and attempt to settle the Subcontract dispute with the Subcontractor, before 
the resolution procedure under the Subcontract is initiated for the Subcontract dispute. 
It takes account of 84 days for the main Contract DAB's decision plus 28 days for the serving 
of a notice of dissatisfaction (if any) (making a total of 112 days), which periods are specified 
under Main Contract Clause 20.4 [Obtaining Dispute Adjudication Board's Decision]. It 
should be noted that, unless this Clause is amended by Particular Conditions to expressly 
provide for such, the Subcontractor is not bound by any decision of the Main Contract DAB 
and/or any arbitral award under the Main Contract. 
If it is preferred that the Subcontractor is to be bound by any decision of the Main Contract 
DAB and/or any arbitral award under the Main Contract, consideration may be given to 
adopting the amendments as set out in the Second Alternative below. 
 
Sub clause 20.6  Obtaining Subcontract DAB's Decision 
 
FIRST ALTERNATIVE   
If the size, complexity and duration of the Subcontract is such that the Parties prefer a simpler 
dispute resolution process, involving just arbitration, then: 
 
EXAMPLE PROVISIONS FOR SUBCONTRACT ARBITRATION ONLY 
 
Delete Sub clause 20.4 [Subcontract Disputes], Sub-Clause 20.5 [Appointment of the 
Subcontract DAB], Sub-Clause 20.6 [Obtaining Subcontract DAB's Decision] and Sub-
Clause 20.7 [Subcontract Arbitration of the General Conditions of Subcontract and substitute: 
If a dispute (of any kind whatsoever) arises between the Contractor and the Subcontractor in 
connection with or arising out of the Subcontract or the execution of the Subcontract Works, 
then either Party may give a notice of dispute to the other Party (the “Notice of Dispute”) , in 
which case the parties shall attempt for the next 56 days to settle the dispute amicably before 
the commencement of arbitration. 
Any dispute which has not been amicably settled within 56 days after the date of the Notice of 
Dispute shall be finally settled under the Rules of Arbitration of the International Chamber of 
Commerce, even if no attempt at amicable settlement has been made, and the provisions of 
Main Contract Clause 20.6 [Arbitration] shall apply. 
If the Contractor is of the opinion that a dispute (of any kind whatsoever) between the 
Contractor and the Employer in connection with or arising out of the Main Contract or the 
execution of the Main Works touches of concerns the Subcontract Works, then the Contractor 
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may by notice require that the Subcontractor provide the information and attend the meetings 
in connection with that dispute that the Contractor may reasonably request. 
 
SECOND ALTERNATIVE 
If the Subcontract and the main Contract are such that it is very likely that the anticipated 
subject matters of the Subcontractor's claims and Subcontract disputes are related to the 
anticipated subject matters of Contractor's claims and disputes under the Main Contract, the 
Parties may prefer that any determination, decision and/or arbitral award under the Main 
Contract shall be final and binding under the Subcontract. 
 
In the example Clause 20 set out below as a second alternative, it is essential to understand 
that a Subcontractor's claim may arise out of the Subcontract itself (an Unrelated Claim) or 
out of an event of events that may also give rise to additional payment and/or an extension of 
time which is/are claimable under the Main Contract or may concern the same issue(s) as a 
Contractor's claim or a dispute under the Main Contract (as Related Claim). 
Bothe Parties should be acutely aware that when the Subcontractor serves a notice of claim, it 
will be necessary at that time to establish whether the Subcontractor's claim is a Related 
Claim or an unrelated Claim. 
Should a disagreement arise between the Contractor and the Subcontractor as to whether a 
Subcontractor’s claim is an Unrelated Claim or a Related Claim, the example Clause 20 
below provides for a single fork-in-the-road process to decide the issue b a pre-arbitral referee 
in accordance with the ICC Rules for Pre-Arbitral Referee Procedure. Both the Contractor 
and the Subcontractor should give serious consideration to agreeing the name of the Referee 
at the time of entering into the Subcontract. 
 
EXAMPLE PROVISIONS WHERE A DETERMINATION, DECISION AND/OR 
ARBITRAL AWARD UNDER THE MAIN CONTRACT CONCERNING A 
SUBCONTRACT CLAIM SHALL BE FINAL AND BINDING UNDER THE 
SUBCONTRACT: 
 
Delete Clause 20 [Notices, Subcontractor's Claims and Disputes] of the General Conditions of 
Subcontract and substitute: 
 
20 Notices, Subcontractor's Claims and Disputes 
 
20.1 Notices [omitted by the author] 
 
20.2 Subcontractor's Claims 
Within 7 days of receipt of the Subcontractor's notice of claim in accordance with Sub-Clause 
20.1 [Notices], the Contractor may notify the Subcontractor, with reasons, that the 
Subcontractor's claim: 
 (a) arises from an event or events that may also give rise to additional payment and/or 
an extension of time as may be claimable in accordance with the Main Contract; 
 (b) concerns issue(s) which is/are the subject of a Contractor’s claims in accordance 
with the Main Contract Clause 20.1 [Contractor's Claims]; or 
 (c) involves issue(s) which is/are also involved in a dispute between the Contractor 
and the Employer under the Main Contract (a “Related Claim”); 
 
Unless the Contractor so notifies the Subcontractor, the claim shall thereafter be considered 
an unrelated claim for the purpose of Sub clause 20.3 [Unrelated Claims]. If the Contractor 
does so notify the Subcontractor the claim shall thereafter be considered a Related Claim for 
the purposes of Sub-Clause 20.4 [Related Claims] unless otherwise decided by the Pre-




Upon receipt of the Contractor's notice, unless the Subcontractor raises a written objection to 
the Contractor's opinion that the claim is a Related Claim within 7 days, this opinion shall be 
deemed to be accepted by the Subcontractor. If the Subcontractor raises an objection the 
Contractor shall give all due consideration to this objection and shall give hic written 
response within 7 days of its receipt. 
 
If the Subcontractor is dissatisfied with this response then, by notice in writing, he may refer 
the question of whether the subcontractor’s claim is a Related Claim or an Unrelated Claim to 
a pre-arbitral referee for an order. Save where the provisions of this Sub clause require, the 
ICC Rules for Pre-arbitral Referee Procedure shall apply. 
 
The Referee (as defined in the ICC Rules for a Pre-arbitral Referee Procedure) shall be 
appointed by the appointing entity or official named in the Appendix to Tender of the Main 
Contract and shall have the power to decide the question of whether the Subcontractor’s claim 
is a Related Claim or an Unrelated Claim. The Referee shall issue his Order within 21 days of 
his appointment and 
(i) the costs arising out of the Pre-arbitral Referee Procedure shall be borne in equal 
shares by the Parties; 
(ii) the Order of the Referee shall be final and binding on both Parties. 
 
Whether the Subcontractor's claim is a Related Claim or an Unrelated Claim, the 
Subcontractor shall keep the contemporary records that may be necessary to substantiate the 
claim, shall comply with any Contractor’s Instruction to keep further contemporary records, 
shall permit the Contractor to inspect all these records, and shall (if instructed) submit copies 
to the Contractor. Unless the Subcontract has already been abandoned, repudiated or 
terminated, the Subcontractor shall continue to proceed with the Subcontract Works in 
accordance with the Subcontract. 
 
20.3 Unrelated Claims [omitted by the author] 
 
20.4 Related Claims 
 If a Subcontractor's claim is a Related Claim: 
(1) The Contractor shall submit a notice of claim, including the claim which the 
Contractor considers to be a Related Claim, to the Engineer in accordance with Main Contract 
Clause 20.1 [Contractor's Claims] and in good time to ensure compliance with such 
provision, regardless of any objection or referral by the Subcontractor under Sub clause 20.2 
[Subcontractor's Claims]; 
 
(2) The Contractor shall use all reasonable endeavours to secure from the Employer and 
the Engineer) for both the Contractor's and the Subcontractor's benefit, any additional 
payment and/or extension of time as may be claimable in accordance with the Main Contract 
in respect of the Subcontract Works and shall regularly keep the Subcontractor informed of 
the progress of these endeavours; 
 
(3) The Subcontractor shall comply with any Contractor's Instruction regarding the 
keeping of contemporary records relevant to the event or circumstance giving rise to the 
Related Claim. The Subcontractor shall permit the Contractor and the Engineer to inspect all 
these three records; 
 
 
(4) The Subcontractor shall submit the Related Claim to the Contractor, which include 
full supporting particulars of: 
(a) the contractual or other basis of claim, and 
(b) additional payment claimed, and/or 
222 
 
(c) the extension of time 
and any interim claims in accordance with Main Contract Clause 20.1 [Contractor's Claims] 
and in good time to enable the Contractor to comply with such provision; 
 
(5) The Contractor shall submit a claim to the Engineer, which includes the supporting 
particulars and any interim claims of the Related Claim provided by the Subcontractor, in 
accordance with the terms of the Main Contract Clause 20.1 [Contractor's Claims] and in 
good time to ensure compliance with such provision, regardless of any objection or referral by 
the Subcontractor under Sub-Clause 20.2 [Subcontractor’s Claims]; 
 
(6) The Contractor shall give the Subcontractor all reasonable opportunity to be involved 
in any consultation with and to attend any meeting convened by, the Engineer which concerns 
the Related Claim. Unless the Subcontractor is permitted by the Engineer to be involved in 
consultation and/or to attend a meeting but the Subcontractor refuses or fails to do so, the 
Contractor shall not reach any agreement with the Engineer concerning the Related Claim 
without prior consultation with the Subcontractor; 
 
(7) If it is agreed under the Main Contract or the Engineer determines under the Main 
Contract that the Contractor is entitled to additional payment and/or extension of time, within 
28 days of receiving this contractual benefit from the Employer, the Contractor shall pass on 
to the Subcontractor a share of the benefit as may be appropriate and applicable to the Related 
Claim. In the case of a Related Claim concerning additional payment, the receipt of payment 
by the Contractor from the Employer that includes a sum in respect of the claimed amount 
shall be a condition precedent to the Contractor's liability to the Subcontractor in respect of 
this share. The Contractor shall consult with the Subcontractor in an endeavour to reach 
agreement as to this share. If agreement is not reached, the Contractor shall promptly and with 
due diligence make a fair decision with reasons and supporting particulars. Unless the 
Subcontractor notifies the Contractor of his dissatisfaction with this decision within 28 days 
of receipt of the Contractor’s notice, the share decided by the Contractor shall be taken as 
accepted by the Subcontractor in full and final settlement of the Related Claim; and 
 
(8) If the Subcontractor notifies the Contractor of his dissatisfaction with this decided 
share within 28 days of receipt of the Contractor's notice, the Contractor shall give all due 
consideration to this dissatisfaction and shall give his written response within 7 days of his 
receipt. If the Contractor fails to so respond the Subcontractor’s notice of dissatisfaction, the 
Subcontractor shall be entitled to treat this non-response as if the Contractor maintains that 
the decided share is appropriate and applicable. 
 
20.5 Failure to Comply 
If by reason of any failure by the Subcontractor to comply with the first and third paragraphs 
of Sub clause 20.1 [Notices] and/or the provisions of Sub-Clause 20.2 [Subcontractor's 
Claims], the Contractor is prevented from recovering any sum other than in respect of 
Subcontractor's claims from the Employer under the Main Contract in respect of the 
Subcontract Works, then without prejudice to any other remedy of the Contractor for this 
failure the Contractor shall, subject to Subcontract Clause 3.3 [Contractor's Claims in 
Connection with the Subcontract], be entitled to deduct this sum from the Subcontract Price. 
 
20.6 Subcontract Disputes 
If a dispute (of any kind whatsoever) arises between the Parties in connection with, or arising 
out of, the Subcontract or the execution of the Subcontract Works, then either Party may give 
a notice of the dispute to the other Party (The “Notice of Dispute”). 
 
If the Subcontract dispute arises from an Unrelated Claim as referred to in Sub clause 20.2 
[Subcontractor's Claims], then it shall be considered to be an “Unrelated Dispute” and Sub-




If the Subcontract dispute arises from a Related Claim (as referred to in Sub-Clause 20.2 
[Subcontractor’s Claims], then it shall be considered to be a “Related Dispute” and Sub-
Clause 20.8 [Related Disputes] shall apply. 
 
If the Subcontract dispute does not arise out of an Unrelated Claim or a Related Claim: 
(a) within 14 days of receiving or giving a Notice of Dispute, the Contractor may notify the 
Subcontractor, with reasons, of his opinion that the Subcontract dispute involves issue(s) 
which are also involved in a dispute between the Contractor and the Employer under the main 
Contract. If the Contractor so notifies the Subcontractor within such period of 14 days then, 
subject to sub-paragraphs (b) and (c) of this Sub-Clause, the Subcontract dispute shall be 
considered to be a “Related Dispute” and Sub-Clause 20.8 [Related Disputes]shall apply. If 
the Contractor does not so notify the Subcontractor within such period of 14 days, then the 
Subcontract dispute shall be considered to be an “Unrelated Dispute” and Sub-Clause 20.7 
[Unrelated Disputes] shall apply; 
 
(b) upon receipt of the Contractor's notice, unless the Subcontractor raises a written objection, to 
the Contractor's opinion that the Subcontract Dispute is a Related Dispute within 7 days, this 
opinion shall be deemed to be accepted by the Subcontractor. If the Subcontractor raises an 
objection the Contractor shall give all due considerations to this objection and shall give his 
written response with reasons, within 7 days of its receipt; and 
 
(c) if the Subcontractor is dissatisfied with this response then, by notice in writing, he may refer 
the question of whether the Subcontract dispute is a Related Dispute or an Unrelated Dispute 
to a pre-arbitral referee for an order, in accordance with the ICC Rules for a Pre-Arbitral 
Referee Procedure and the provisions concerning this procedure in Sub-Clause 20.2 
[Subcontractor's Claims] shall apply. 
 
Whether the Subcontract dispute is an Unrelated Dispute or a Related Dispute, unless the 
Subcontract has already been abandoned, repudiated or terminated, the Subcontractor shall 
continue to proceed with the Subcontract Works in accordance with the Subcontract. 
 
20.7 Unrelated Disputes  [Omitted by the author] 
 
20.8 Related Disputes 
If a Subcontract dispute is a Related Dispute: 
 
(1) It shall be referred by the Contractor to the Main Contract DAB in accordance with Main 
Contract Clause 20.4 [Obtaining Dispute Adjudication Board's Decision]  within 28 days of 
the Notice of Dispute. If, on the date of the Notice of Dispute, there is no Main Contract DAB 
in place, the Contractor shall refer the Related Dispute to the Main Contract DAB in 
accordance with Main Contract Clause 20.4 [Obtaining Dispute Adjudication Board's 
Decision] within 56 days of the Notice of Dispute. If the Contractor fails to refer the Related 
Dispute to the Main Contract DAB within the period of 28 days or 56 days, whichever is 
applicable, the Subcontract dispute shall thereafter be considered an Unrelated Dispute and 
Sub-Clause 20.7 [Unrelated Disputes] shall apply; 
 
(2) Where the Related Dispute is referred to the Main Contract DAB, the Contractor shall use all 
reasonable endeavours to pursue the dispute on the Contractor's and the Subcontractor’s 
benefit, and shall regularly keep the Subcontractor informed of the progress of these 
endeavours; 
 
(3) The Subcontractor shall in good time afford the Contractor all information and assistance that 
may be required to enable the Contractor to diligently pursue the Related Dispute on the 




(4) If the Main Contract DAB proposes a period other than 84 days for giving its decision in 
respect of the Related Dispute, in accordance with Main Contract Clause 20.4 [Obtaining 
Dispute Adjudication Board's Decision], then the Contractor shall not give its approval to 
another period without prior consultation with the Subcontractor; 
 
(5) In any adjudication under the Main Contract which concerns the Related Dispute, unless 
the Employer or the Main Contract DAB objects, the Contractor shall give the Subcontractor 
all reasonable opportunity to: 
(a) be involved in the preparation of any written submission to, 
(b) attend any site visit or hearing convened by, and 
(c) make any oral submission to, 
the Main Contract DAB. If the Subcontractor is not permitted by the Employer or the Main 
Contract DAB to avail of such opportunity himself, the Contractor shall not reach any 
settlement with the Employer concerning the Related Dispute without prior consultation with 
the Subcontractor; 
 
(6) Where the Main Contract DAB gives a decision which concerns the Related Dispute, the 
Contractor shall as soon as practicable but not later than 7 days of its receipt from the Main 
Contract DAB, notify the Subcontractor of this decision 
 
(7) Unless the Subcontractor notifies the Contractor of his dissatisfaction with the Main 
Contract DAB's decision within 7 days of his receipt of the Contractor's notice, this decision 
shall be deemed to be accepted by the Subcontractor insofar as it concerns the Related 
Dispute and, as between them, shall be binding on both Parties unless and until it shall be 
revised in an amicable settlement or an arbitral award as described below; 
 
(8) If the Subcontractor so notifies the Contractor of his dissatisfaction and the Contractor 
responds by concurring with this dissatisfaction, the Contractor shall serve a notice of 
dissatisfaction to the Main Contract DAB's decision to the Employer in good time to comply 
with Main Contract Clause 20.4 [ Obtaining Dispute Adjudication Board's Decision] ; 
 
(9) If the Subcontractor so notifies the Contractor to his dissatisfaction but the contractor 
responds by not concurring with this dissatisfaction or fails to respond to this notice of 
dissatisfaction within 7 days of its receipt, the Subcontract dispute shall thereafter be 
considered an Unrelated Dispute and Sub clause 20.7 [Unrelated Disputes] shall apply. 
 
(10) If the Main Contract DAB's decision entitles the Contractor to any contractual benefit, 
the Contractor shall use all its reasonable endeavours on the Contractor's and the 
Subcontractor's behalf to obtain this contractual benefit and shall regularly keep the 
Subcontractor informed of the progress of these endeavours. Within 14 days of receiving this 
contractual benefit from the Employer the Contractor shall pass on to the Subcontractor a 
share of the benefit as may be appropriate and applicable to the Related Dispute. In the case 
of a Related Dispute concerning additional payment, the Contractor's receipt of payment from 
the Employer which includes a sum in respect of the disputed amount shall be a condition 
precedent to the Contractor's liability to the Subcontractor in respect of this share. The 
Contractor shall consult with the Subcontractor in an endeavour to reach agreement as to this 
share. If agreement is not reached, the Contractor shall promptly and with due diligence make 
a fair decision as to the appropriate and applicable share, taking due account of the 
Subcontractor's submissions concerning the Related Dispute and all other relevant 
circumstances. The Contractor shall, making reference to this subparagraph, give notice to the 
Subcontractor of his decision with reasons and supporting particulars. Unless the 
Subcontractor notifies the Contractor of his dissatisfaction with the decision within 28 days of 
receipt of the Contractor's notice, the share decided by the Contractor shall be taken as 




(11) If the Subcontractor notifies the Contractor of his dissatisfaction with this decided share 
within 28 days of the Contractor's notice, the contractor shall give all due consideration to this 
dissatisfaction and shall give his written response within 7 days of its receipt. If the 
Contractor fails to so respond to the Subcontractor's notice of dissatisfaction within 7 days of 
its receipt, the Subcontractor shall be entitled to treat this non-response as if the Contractor 
maintains that the decided share is appropriate and applicable. Any dispute concerning this 
share shall thereafter be considered an Unrelated Dispute which shall be finally settled as 
between the Contractor and the Subcontractor under the Rules of Arbitration of the 
International Chamber of Commerce, and Main Contract Clause 20.6 [Arbitration] shall 
apply; 
(12) If the Main Contract DAB's decision has not become final and binding under the Main 
Contract, and either the Contractor or the Employer has served a notice of dissatisfaction, 
unless the Employer objects, the Contractor shall give the Subcontractor all reasonable 
opportunity to be involved in the attempts, if any, to settle the Related Dispute amicably under 
the Main Contract before the commencement of the arbitration. If the Subcontractor is not 
permitted by the Employer to avail of such opportunity himself, the Contractor shall not reach 
any amicable settlement with the Employer concerning the Related Dispute without prior 
consultation with the Subcontractor; 
 
(13) If no amicable settlement is reached between the Contractor and the Employer under the 
Main Contract concerning the Related Dispute, the Contractor shall refer the Related Dispute 
to arbitration under Main Contract Clause 20.6 [Arbitration]. If the Contractor does not refer 
the Related Dispute to arbitration within 63 days, or any other time as may be agreed , after 
the day on which either the Contractor or the Employer has served a notice of dissatisfaction 
with the Main Contract's DAB decision, the dispute shall thereafter be considered an 
Unrelated Dispute which shall be finally settled as between the Contractor and the 
Subcontractor under the Rules of Arbitration of the International Chamber of Commerce, and 
Main Contract Clause 20.6[Arbitration] shall apply; 
 
(14) In any arbitration under the Main Contract which concerns the Related Dispute, the 
Contractor shall use all reasonable endeavours to pursue the dispute on the Contractor's and 
the Subcontractor's behalf and for both the Contractor's and the Subcontractor's benefit, and 
shall regularly  keep the Subcontractor informed of the progress of these endeavours. Unless 
the Employer or the Arbitral Tribunal objects, the Contractor shall give the Subcontractor all 
reasonable opportunity to: 
(a) be involved in the preparation of any written submission to, 
(b) attend any site visit or hearing convened by, and 
(make any oral submission to 
the Arbitral Tribunal. If the Subcontractor is not permitted by the Employer or the Arbitral 
Tribunal to avail of such opportunity himself, the Contractor shall not reach any settlement 
with th Employer concerning the Related Dispute without prior consultation with the 
Subcontractor; 
 
(15) Where the Arbitral Tribunal makes an award which concerns the Related Dispute, the 
Contractor shall as soon as practicable but not later than 7 days of its receipt, notify the 
Subcontractor of this award. Insofar as it concerns the Related Dispute, this award shall be 
deemed to be final and binding on the Subcontractor to the same extent as it is final and 
binding on the Contractor; 
 
(16) If the Arbitral Tribunal's award entitles the Contractor to any contractual benefit, the 
Contractor shall use all reasonable endeavours on the Contractor's and the Subcontractor's 
behalf to obtain this contractual benefit, and shall regularly keep the Subcontractor informed 
of the progress of these endeavours. Within 14 days of receiving this contractual benefit from 
the Employer the Contractor shall pass on to the Subcontractor a share of the benefit as may 
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be appropriate and applicable to the Related Dispute. In the case of a Related Dispute 
concerning additional payment, the Contractor's receipt of payment from the Employer which 
includes a sum in respect of the disputed amount shall be a condition precedent to the 
Contractor's liability to the Subcontractor in respect of this share. The Contractor shall consult 
with the Subcontractor in an endeavour to reach agreement as to this share. If agreement is 
not reached, the Contractor shall promptly and with due diligence make a fair decision as to 
the appropriate and applicable share, taking due account of the Subcontractor's submissions 
concerning the Related Dispute and all other relevant circumstances. The Contractor shall 
give notice to the Subcontractor of his decision with reasons and supporting particulars. 
Unless the Subcontractor notifies the Contractor of his dissatisfaction with this decision 
within 28 days of receipt of the Contractor's Notice, the share decided by the Contractor shall 
be taken as accepted by the Subcontractor in full and final settlement of the Related Dispute; 
 
(17) If the Subcontractor notifies the Contractor of his dissatisfaction with this decided share 
within 28 days of receipt of the Contractor’s notice, the Contractor shall give all due 
consideration to this dissatisfaction and shall give his written response within 7 days of its 
receipt. If the Contractor fails to respond to the Subcontractor’s notice of dissatisfaction 
within 7 days of its receipt, the Subcontractor shall be entitled to treat this non-response as if 
the Contractor maintains that the decided share is appropriate and applicable. The dispute 
concerning this share shall thereafter be considered an Unrelated Dispute which shall be 
finally settled as between the Contractor and the Subcontractor under the Rules of Arbitration 
of the International Chamber of Commerce, and Main Contract Clause 20.6 [Arbitration] 
shall apply.   
 
1.8 FIDIC Conditions of Contract for Works of Civil Engineering Construction 
Fourth Edition 1987 Reprinted 1992 with further amendments 
 
General Conditions 
Arbitration 67.3  Any dispute in respect of which: 
(a) the decision, if any,  of the Engineer has not become final and binding pursuant to Sub-
Clause 67.1, and 
(b) amicable settlement has not been reached within the period stated in Sub-Clause 67.2, 
Shall e finally settled, unless otherwise specified in the Contract, under the Rules of 
Conciliation and Arbitration of the International Chamber of Commerce by one or more 
arbitrators appointed under such Rules. The said arbitrator/s shall have full power to open up, 
review and revise any decision, opinion, instruction, determination, certificate or evaluation 
of the Engineer related to the dispute. 
Neither party shall be limited in the proceedings before such arbitrator/s to the evidence or 
arguments put before the Engineer for the purpose of obtaining his said decision pursuant to 
Sub-Clause 67.1. No such decision shall disqualify the Engineer from being called as a 
witness and giving evidence before the arbitrator/s on any matter whatsoever relevant to the 
dispute. 
Arbitration may be commenced prior or after the Works, provided that the obligations of the 
Employer and the Contractor shall not be altered by reason of the arbitration being cancelled 
during the progress of the Works. 
 
Conditions of Particular Application with guidelines for preparation of part II clauses 
Clause 67 - […. Unrelated parts omitted by the author] 
It may also be desirable in some cases for other parties to be joined into any arbitration 
between the Employer and the Contractor, thereby creating a multi-party arbitration. While 
this may be feasible, multiparty arbitration clauses require skilful draftmanship on a case-by-
case basis. No satisfactory standard form of multiparty arbitration clause for international use 




1.9  FIDIC Conditions of Subcontract for Works of Civil Engineering Construction , 1st 
ed, 1994 for use in conjunction with the Conditions of Contract for Works of Civil 
Engineering Construction, 4rth ed 1987 Reprinted 1992 with further amendments 
 
General Conditions 
Settlement of Disputes 
Amicable Settlement and Arbitration  19.1 If a dispute of any kind whatsoever 
arises between the Contractor and the Subcontractor in connection with, or arising out of 
the Subcontract Works or after heir completion and whether before or after repudiation 
or other termination of the Subcontract, then the Contractor or the Subcontractor may 
give a notice of such dispute to the other party, in which case the parties shall attempt for 
the next fifty six days to settle such dispute amicably before the commencement of 
arbitration. Such notice shall state that it is made pursuant to this Clause. Any dispute 
which has not been amicably settled within fifty six days after the day on which such 
notice is given shall be finally settled under the Rules of Conciliation and Arbitration of 
the International Arbitration of the International Chamber of Commerce by one or more 
arbitrators appointed under such Rules. Arbitration may be commenced prior to or after 
completion of the Subcontract Works, provided that the obligations of the Contractor and 
the Subcontractor shall not be altered by reason of the arbitration being conducted during 
the progress of the Subcontract Works. 
 
Dispute in Connection with or Arising out of Main Contract Touching or Concerning 
Sub-Contract Works  19.2 If a dispute of any kind whatsoever arises between the 
Employer and the Contractor in connection with or arising out of, the Main Contract or 
the execution of the Main Contract Works, whether during the execution of the Main 
Works, or after their completion and whether before or after repudiation or other 
termination of the Main Contract, including any dispute as to any opinion, instruction 
determination, certificate or valuation of the Engineer, and the Contractor is of the 
opinion that such dispute under the Main Contract commences, the Contractor may by 
notice require that the Subcontractor provide such information and attend such meetings 
in connection therewith as the Contractor may reasonably request.   
 
Disputes in Connection or Arising out of Main Contract Touching or Concerning 
Sub-contract Works  
19.2 If a dispute of any kind whatsoever arises between the Employer and the Contractor 
in connection with, or arising out of, the Main Contract or the execution of the Main 
Works, whether during the execution of the Main Works or after their completion and 
whether before or after repudiation or other termination of the Main Contract, including 
any dispute as to any opinion, instruction, determination, certiﬁcate or valuation of the 
Engineer, and the Contractor is of the opinion that such dispute touches or concerns the 
Subcontract Works and arbitration of such dispute under the Main Contract commences, 
the Contractor may by notice require that the Subcontractor provide such information 
and attend such meetings in connection therewith as the Contractor may reasonably 
request. 
 
 Guidance for the Preparation of Conditions of Particular Application  
CLAUSE 19   
Amicable Settlement and Arbitration  19.1  Sub-Clause 19.1 assumes that the 
Contractor and Subcontractor will be from different countries or otherwise wish to 
provide for the international arbitration of their disputes. This will not necessarily be so. 
If it transpires that the successful offer is from a subcontractor from the same country as 
the Contractor, for example, they may prefer to have recourse to their own national 
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courts or tribunals (even though the Contractor may have agreed to the international 
arbitration of disputes under the Main Contract, as provided for by Clause 67 of the Red 
Book). In this case, the two parties would have to agree an appropriate modification to 
Part II. 
 
In certain circumstances the parties may wish to agree on a longer period than fifty six 
days before either party may commence arbitration of a dispute under the Subcontract to 
allow time for the procedure for the settlement of disputes under Clause 67 Part I of the 
Federation Internationale des Ingenieurs-Conseils’  “Conditions of Contract for Works of 
Civil Engineering Construction, Fourth Edition 1987 Reprinted 1992 with further 
amendments” (beginning with the reference of a dispute to the Engineer) to be 
completed before either party can bring arbitration under the subcontract. For example, a 
period of 210 days from the date a party gives notice under Sub-Clause 19.1 is the sum 
of the various time periods in Sub-Clause 67.1 and 67.2 (namely, 84 days for the 
Engineer’s decision plus 70 days for the notice of intention to commence arbitration, 
plus 56 days for attempting to reach an amicable settlement) which must elapse before 
arbitration may begin under Sub-Clause 67.3 of Part 1 of the aforesaid Conditions. 
 
Where it is desirable to add this Sub-Clause provisions with respect to the number of 
arbitrators, the place of arbitration and the language of the arbitration, or where this Sub-
Clause should be varied because it is decided that a settlement of dispute procedure other 
than that of the International Chamber of Commerce (ICC) should be used, the parties 
may refer to the example paragraph and sub-clause given under Clause 67 of Part II of 
the Federation Internationale des Ingenieurs-Conseils’ “Conditions of Contract for Works 





Dispute in Connection with or Arising out of Main Contract Touching or Concerning 
Subcontract Works 
 
19.2  With respect to disputes in connection or arising out of the Main Contract which 
touch or concern the Subcontract Works, the Contractor and the Subcontractor may wish 
to consider agreeing on a procedure for multi-party arbitration (that is, an arbitration to 
which the Employer, the Contractor and the Subcontractor would be parties.) However, 
the current edition of the Federation Internationale des Ingenieurs-Conseils’ “Conditions 
of Contract for Works of Civil Engineering Construction, Fourth edition 1987 Reprinted 
1992 with further amendments”, in conjunction with which these Conditions of 
Subcontract are meant to be used, does not provide for the necessary consent by the 
Employer to multiparty arbitration. Consequently, this would have to be obtained in a 
separate provision or document in conjunction with any agreement on multiparty 
arbitration between the Contractor and the Subcontractor.  
 
The drafting of any clause or agreement providing for the arbitration of disputes among 
the Employer, the Contractor and the Subcontractor is a complex exercise. Thus, to draft 
a multiparty arbitration clause providing for the resolution of such disputes, under the 
dispute resolution provisions of the Main Contract the following matters among others, 
need to be considered: 
 
(1) The consent of the Employer, the Contractor and the Subcontractor to multiparty 




(2) The multi-party arbitration procedure must tie in with the procedure under the Main 
Contract requiring a reference of a dispute to the Engineer under Clause 67 as a 
condition precedent to arbitration.  
 
(3) A test in the form of words must be developed for determining when a dispute under 
the Subcontract is to be deemed sufficiently similar to a dispute under the Main Contract 
to be referred to arbitration under the Main-Contract e.g. will it be sufficient to state that 
a dispute in connection with or arising out of the Main Contract “which touches or 
concerns the Subcontract Works” or presents “common issues of law and fact” with a 
dispute under the Subcontract is referable to arbitration under the Main Contract ? 
 
(4) As a practical matter, someone –perhaps the Contractor- will probably have to be 
given the power to decide when the test is satisfied, that is, when the dispute under the 
two contracts are to be deemed sufficiently similar to justify their being heard in one 
arbitration under the Main Contract. If someone is not given this power, the issue would 
normally fall to be decided by the competent courts resulting often in much delay. 
 
(5) A determination will have to be made as to the action (e.g. a notice to the other 
parties) which must be taken to permit the hearing of the two disputes in a single arbitral 
proceeding. 
 
(6) A determination will have to be made as to when such action must be taken to permit 
the joint hearing of the two disputes. Before arbitrators are appointed in any Main 
Contract proceeding? Earlier than this? 
 
(7) A decision must be made as to the maximum number of parties that would be 
acceptable in any multi-party arbitration proceeding: 
(a) Horizontally, all subcontractors of the Contractor in relation to the project; and  
 
(b) Vertically, sub-subcontractors, sub-sub-subcontractors, and so on down the line 
To the extent any multi-party arbitration will include parties in addition to the Employer, 
the Contractor and the Subcontractor, those parties must also be consented to by all the 
parties involved in the proceeding. 
 
(8) As yet, no international arbitration rules (e.g. ICC or UNCITRAL satisfactorily 
address multi-party arbitration problems.   
 The above does not address the possibility of disputes under the Main Contract being 
resolved in a multiparty arbitration under the dispute resolution provisions of the 
Subcontract. However, similar considerations to those described above would apply. 
As an alternative to a multi-party arbitration, the parties may wish to provide for 
separate Main Contract and Subcontract arbitrations, but arrange for some or all of the 






APPENDIX 2 Institutional Rules 
 
2.1 CIMAR (Construction Industry Model Arbitration Rules) 
 
Rule 3  JOINDER 
3.1 A notice of arbitration may include two or more disputes if they fall under the same 
arbitration agreement. 
 
3.2 A party served with a notice of arbitration may at any time before an arbitrator is 
appointed, himself give a notice of arbitration in respect of any other disputes which fall 
under the same arbitration agreement and those other disputes shall be consolidated with the 
arbitral proceedings. 
 
3.3 After an arbitrator has been appointed, either party may give a further notice of 
arbitration to the other and to the arbitrator referring any other dispute which falls under the 
same arbitration agreement to those arbitral proceedings. If the other party does not consent to 
the other dispute being so referred, the arbitrator may, as he considers appropriate, order 
either: 
(i) that the other dispute should be referred to and consolidated with the same arbitral 
proceedings, or 
(ii) that the other dispute should not be so referred. 
 
3.4 If the arbitrator makes an order under Rule 3.3 (ii), Rules 2.3 and 2.4 then apply. 
 
3.5 In relation to a notice of arbitration in respect of any other dispute under Rules 3.2 or 
3.3 the arbitrator is empowered to: 
(I) decide any matter which may be a condition precedent to bringing the other dispute before 
the arbitrator; 
(II) Abrogate any condition precedent to the bringing of arbitral proceedings in respect of the 
other dispute. 
 
3.6 Arbitral proceedings in respect of any other dispute are begun when the notice of 
arbitration for that other dispute is served: see Section13 (Application of Limitation Acts). 
 
3.7 Where the same arbitrator is appointed in two or more related arbitral proceedings, on 
the same project each of which involves the same parties, the arbitrator may, if he considers it 
appropriate, order the concurrent hearing of any two or more such proceeding or of any claim 
or issue arising in such proceedings: See section 35 and also Rule 2.9. 
 
3.8 If the arbitrator orders concurrent hearings he may give such other directions as are 
necessary or desirable for the purpose of such hearings but shall, unless the parties otherwise 
agree, deliver separate awards in each of such proceedings, see also Rule 2.9. 
 
 
3.9  Where the same arbitrator is appointed in two or more arbitral proceedings each of which 
involves some common issue, whether or not involving the same parties, the arbitrator may, if 
all parties so agree, order that any two or more such proceedings shall be consolidated. 
 
3.10  If the arbitrator orders the consolidation of two or more arbitral proceedings he may 
give such other directions as are appropriate for the purpose of such consolidated proceedings 
and shall, unless the parties otherwise agree, deliver a single award which shall be final and 




3.11 Where an arbitrator has ordered concurrent hearings or consolidation under the foregoing 
rules he may at any time revoke any orders or directions as are appropriate for the separate 
hearing and determination of the matters in issue. 
 
3.12 Where two or more arbitral proceedings are ordered to be heard concurrently or to be 
consolidated, the arbitrator may exercise any or all of the powers in these Rules either 
separately or jointly in relation to the proceedings to which such order relates. 
 




Article 4(6)  Request for arbitration 
When a party submits a Request in connection with a legal relationship in respect of which 
arbitration proceedings between the same parties are already pending under these Rules, the 
Court may, at the request of a party, decide to include the claims contained in the Request in 
the pending proceedings provided that the Terms of Reference have not been signed or 
approved by the Court. Once the Tersms of Reference have been signed or approved by the 
Court, claims may only be included in the pending proceedings subject to the provisions of 
Article 19. 
 
Article 10- Multiple Parties 
 Where there are multiple parties, whether as Claimant or as Respondent, and where 
the dispute is to be referred to three arbitrators, the multiple Claimants, jointly, and the 
multiple respondents, jointly, shall nominate an arbitrator for confirmation pursuant to Article 
9. 
 In the absence of such a joint nomination and where all parties are unable to agree to 
a method for the constitution of the Arbitral Tribunal, the Court may appoint each member of 
the Arbitral Tribunal and shall designate one of them to act as chairman. In such case, the 
Court shall be at liberty to choose any person it regards as suitable to act as arbitrator, 
applying Article 9 when it considers this appropriate.   
 
Article 19- New Claims 
After the Terms of Reference have been signed or approved by the Court, no party shall make 
new claims or counterclaims which fall outside the limits of the Terms of Reference unless it 
has been authorized to do so by the Arbitral Tribunal, which shall consider the nature of such 
new claims or counterclaims, the stage of the arbitration and about relevant circumstances. 
 
ICC Rules of Arbitration 2012 
Article 7 
Joinder of Additional Parties 
1 A party wishing to join an additional party to the arbitration shall submit its request for 
arbitration against the additional party (the “Request for Joinder”) to the Secretariat. The date 
on which the Request for Joinder is received by the Secretariat shall, for all purposes, be 
deemed to be the date of the commencement of arbitration against the additional party. Any 
such joinder shall be subject to the provisions of Articles 6(3)–6(7) and 9. No additional party 
may be joined after the confirmation or appointment of any arbitrator, unless all parties, 
including the additional party, otherwise agree. The Secretariat may fix a time limit for the 
submission of a Request for Joinder. 
2 The Request for Joinder shall contain the following information: 
a) the case reference of the existing arbitration; 
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b) the name in full, description, address and other contact details of each of the parties, 
including the additional party; and 
c) the information specified in Article 4(3) subparagraphs c), d), e) and f). 
The party filing the Request for Joinder may submit therewith such other documents or 
information as it considers appropriate or as may contribute to the efficient resolution of the 
dispute. 
3 The provisions of Articles 4(4) and 4(5) shall apply, mutatis mutandis, to the Request for 
Joinder. 
3 The additional party shall submit an Answer in accordance, mutatis mutandis, with 
the provisions of Articles 5(1)–5(4). The additional party may make claims against any other 
party in accordance with the provisions of Article 8. 
Article 8 
Claims Between Multiple Parties 
1 In an arbitration with multiple parties, claims may be made by any party against any other 
party, subject to the provisions of Articles 6(3)–6(7) and 9 and provided that no new claims 
may be made after the Terms of Reference are signed or approved by the Court without the 
authorization of the arbitral tribunal pursuant to Article 23(4). 
2 Any party making a claim pursuant to Article 8(1) shall provide the information specified in 
Article 4(3) subparagraphs c), d), e) and f). 
3 Before the Secretariat transmits the file to the arbitral tribunal in accordance with Article 16, 
the following provisions shall apply, mutatis mutandis, to any claim made: Article 4(4) 
subparagraph a); Article 4(5); Article 5(1) except for subparagraphs a), b), e) and f); Article 
5(2); Article 5(3) and Article 5(4). Thereafter, the arbitral tribunal shall determine the 
procedure for making a claim. 
Article 9 
Multiple Contracts 
Subject to the provisions of Articles 6(3)–6(7) and 23(4), claims arising out of or in 
connection with more than one contract may be made in a single arbitration, irrespective of 




Consolidation of Arbitrations 
The Court may, at the request of a party, consolidate two or more arbitrations pending under 
the Rules into a single arbitration, where: 
a) the parties have agreed to consolidation; or 
b) all of the claims in the arbitrations are made under the same arbitration agreement; or 
c) where the claims in the arbitrations are made under more than one arbitration agreement, 
the arbitrations are between the same parties, the disputes in the arbitrations arise in 
connection with the same legal relationship, and the Court finds the arbitration agreements to 
be compatible. 
In deciding whether to consolidate, the Court may take into account any circumstances it 
considers to be relevant, including whether one or more arbitrators have been confirmed or 
appointed in more than one of the arbitrations and, if so, whether the same or different 
persons have been confirmed or appointed. 
When arbitrations are consolidated, they shall be consolidated into the arbitration that 
commenced first, unless otherwise agreed by all parties. 
 




Article 8 – Three or More Parties 
8.1. Where the Arbitration Agreement entitles each party howsoever to nominate an 
arbitrator, the parties to the dispute number more than two and such parties have not all 
agreed in writing that the disputant parties represent two separate sides for the formation of 
the Arbitral Tribunal as Claimant and Respondent respectively, the LCIA Court shall appoint 
the Arbitral Tribunal without regard to any party's nomination. 
8.2. In such circumstances, the Arbitration Agreement shall be treated for all purposes as a 
written agreement by the parties for the appointment of the Arbitral Tribunal by the LCIA 
Court.   
 
Article 22- Additional Powers of the Tribunal 
 Unless the parties at any time agree otherwise in writing, the Arbitral Tribunal shall 
have the power, on the application of any party or of its own motion, but in either case only 
after giving the parties a reasonable opportunity to state their views: 
(a) to allow any party, upon such terms (as to costs and otherwise) as it shall determine, to 
amend any claim, counterclaim, defence and reply. 
.... 
(h) to allow, only upon the application of a party, one or more third persons to be joined in the 
arbitration as a party provided any such person and the applicant party have consented thereto 
in writing, and thereafter to make a single final award, or separate awards, in respect of all 
parties so implicated in the arbitration. 
 
2.4 SIAC Rules of Arbitration  
(2010): 
Rule 9- Multiparty Appointment of Arbitrator(s) 
9.1 Where there are more than two parties in the arbitration, and three arbitrators are to be 
appointed, the Claimant shall jointly nominate one arbitrator and the Respondent shall jointly 
nominate one arbitrator. In the absence of both such joint nominations having been made 
within 28 days of the filing of the Notice of Arbitration or within the period agreed by the 
parties, the Chairman shall appoint all three arbitrators and shall designate one of them to act 
as the presiding arbitrator. 
  
9.2 Where there are more than two parties in the arbitration, and one arbitrator is to be appointed, 
all parties are to agree on an arbitrator. In the absence of such a joint nomination having been 
made within 28 days of the filing of the Notice of Arbitration or within the period agreed by 
the parties, the Chairman shall appoint the arbitrator. 
 
Rule 24- Additional Powers of the Tribunal 
 
24.1 In addition to the powers specified in these Rules and not in derogation of the mandatory rules 





upon the application of a party, allow one or more third parties to be joined in the arbitration, 
provided that such person is a party to the arbitration agreement, with the written consent of 






9. Independence and Impartiality of Arbitrators  
 
9.1 In conﬁrming or making an appointment under these Rules. the Chairman shall have due 
regard to any qualifications required of the arbitrator by the agreement of the parties and to 
such considerations as are likely to secure the appointment of an independent and impartial 
arbitrator. 
 
9.2 A prospective arbitrator shall disclose to those who approach him in connection with his 
possible nomination, any circumstances likely to give rise to justiﬁable doubts as to his 
impartiality or independence. 
 
9.3 An arbitrator, once appointed shall disclose any such circumstance referred to in Rule 9.2 
above to all parties, not already been informed by him, of these circumstances. Any arbitrator, 
whether or not nominated by the parties, conducting an arbitration under these Rules shall be 
and remain at all times independent and Impartial and shall not act as advocate for any party. 
24- Additional Powers of the Tribunal  
In addition and not in derogation of the powers conferred by any applicable law of the 
arbitration, the Tribunal shall have the power to: 
b. allow other parties to be ioined in the arbitration with their express consent and 
make a single ﬁnal award determining all disputes among the parties to the arbitration.  
 
2.5. ICE Arbitration Rules  
9.1 Where disputes or differences have arisen under two or more contracts, each 
concerned wholly or mainly with the same subject matter, and the resulting 
arbitrations have been referred to the same Arbitrator, he may with the agreement of 
all of the parties concerned or upon the application of one of the parties being a party 
to all the contracts involved, order that the whole or any part of the matters at issue 
shall be heard together upon such terms or conditions as the Arbitrator thinks fit. 
 
9.2 Where an order for concurrent Hearings has been made under Rule 9.1, the 
Arbitrator shall nevertheless make and publish separate awards unless all the parties 
otherwise agree but the Arbitrator may, if he thinks fit, prepare one combined set of 
reasons to cover all the awards. 
2.6 NAI Rules (2010)  
Article 41- Third Parties  
1- A third party who has an interest in the outcome of arbitral proceedings to 
which these Rules apply may request the arbitral tribunal for permission to join the 
proceedings or to intervene therein.  
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2- Such request shall be filed with the Administrator in six copies. The 
Administrator shall communicate a copy of the request to the parties and to the 
arbitral tribunal.  
3- A party who claims to be indemnified by a third party may serve a notice of 
joinder on such a party. A copy of the notice shall be sent without delay to the arbitral 
tribunal, the other party and the Administrator.  
4- The joinder, intervention of joinder for the claim of indemnity may only be 
permitted by the arbitral tribunal having heard the parties and the third party, if the 
third party accedes to the arbitration agreement by an agreement in writing between 
him and the parties to the arbitration agreement. On the grant of request for joinder, 
intervention or joinder for the claim of indemnity, the third party becomes a party to 
the arbitral proceedings.  
5- In case of a request or notice as referred to in paragraphs (1) and (3), 
respectively, the arbitral tribunal may suspend the proceedings. After the suspension, 
the proceedings shall be resumed in the manner as determined by the arbitral tribunal. 
Unless the parties have agreed otherwise.  
6- The provisions on the costs of the arbitration contained in the Sixth Section 
shall apply accordingly to a third party who has acceded to the arbitration agreement 
in accordance with the provisions of paragraph(4).  
2.7 ACICA Rules 2011  
11. Appointment of Arbitrators in Multiparty Disputes  
11.1 For the purposes of Articles 9 and 10, the acts of multiple parties, whether as multiple 
Claimants or multiple Respondents, shall have no effect, unless the multiple Claimants or 
multiple Respondents have acted jointly and provided written evidence of their agreement to 
ACICA 
11.2 It three arbitrators are to be appointed and the multiple Claimants or multiple 
Respondents do not act jointlyin appointing an arbitrator, ACICA shall appoint each member 
of the Arbitral Tribunal and shall designate one of them to act as Chairperson, unless all 
parties agree in writing on a different method for the constitution of the Arbitral Tribunal and 




2.9 HKIAC Arbitration Rules (2008) 
 
14.6 The arbitral tribunal shall have the power to allow, upon the application of a party, one 
or more third persons to be joined in the arbitration as a party, provided that such third person 
or persons and the applicant party have consented to such joinder in writing.
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APPENDIX 3 Article V of the New York Convention 
Article V   
1. Recognition and enforcement of the award may be refused at the request of the party 
against whom it is invoked only if that party furnishes to the competent authority where the 
recognition and enforcement is sought, proof that : 
 
(a) The parties to the agreement referred to in article II were, under the law applicable to them, 
under some incapacity, or the said agreement is not valid under the law to which the parties have 
subjected it, or failing any indication thereon, under the law of the country where the award was 
made; or 
(b) The party against whom the award is invoked was not given proper notice of the appointment 
of the arbitrator or of the arbitration proceedings or was otherwise unable to present his case. 
 
(c) The award deals with a difference not contemplated by or not falling within the terms of the 
submission to arbitration, provided that, if the decisions on the matters submitted to arbitration 
can be separated from those not so submitted, that part of the award which contains decisions on 
matters submitted to arbitration may be recognized and enforced; or 
 
(d) The composition of the arbitral authority or the arbitral procedure was not in accordance with 
the agreement of the parties, or failing such agreement, was not in accordance with the law of the 
country where the arbitration took place; or 
 
(d) The award has not yet become binding on the parties, or has been set aside or suspended by a 
competing authority of the country in which, or under the law of which, that award was made. 
 
2. Recognition and enforcement of an arbitral award may also be refused if the competent 
authority in the country where recognition and enforcement is sought finds that: 
(a) The subject matter of the difference is not capable of settlement by arbitration under the law of 
that country; or 
(b) The recognition or enforcement of the award would be contrary to public policy of that 







APPENDIX 4 Legislation  
 
4.1. SINGAPORE ARBITRATION ACT  
Cap.143 A. (2002)  
Section 26- Consolidation of proceedings and concurrent hearings 
(1)  The parties may agree — 
(a) that the arbitral proceedings shall be consolidated with other arbitration proceedings; 
or 
(b) that concurrent hearings shall be held, on such terms as may be agreed. 
(2)  Unless the parties agree to confer such power on the arbitral tribunal, the tribunal has 
no power to order consolidation of arbitral proceedings or concurrent hearings. 
 
 
4.2. ENGLISH ARBITRATION ACT (1996) 
 
Section 35- Consolidation of proceedings and concurrent hearings 
(1)The parties are free to agree 
(a) that the arbitral proceedings shall be consolidated with other arbitral proceedings, or 
(b) that concurrent hearings shall be held, 
on such terms as may be agreed. 
(3) Unless the parties agree to confer such power on the tribunal, the tribunal has no 
power to order consolidation of proceedings or concurrent hearings. 
 
4.3 HONG KONG NEW ARBITRATION ORDINANCE (2011) 
 
Cap 609 Sched 2 PROVISIONS THAT MAY BE EXPRESSLY OPTED FOR OR 
AUTOMATICALLY APPLY 
 
2. Consolidation of arbitrations 
 
(1) If, in relation to 2 or more arbitral proceedings, it appears to the Court 
(a) that a common question of law or fact arises in both or all of them; 
(b) that the rights to relief claimed in those arbitral proceedings are in respect of or arise 
out of the same transaction or series of transactions; or 
(c) that for any other reason it is desirable to make an order under this section, 
the Court may, on the application of any party to those arbitral proceedings 
(d) order those arbitral proceedings 
(i) to be consolidated on such terms as it thinks just; or 
(ii) to be heard at the same time or one immediately after another; or 
(e) order any of those arbitral proceedings to be stayed until after the determination of 
any other of them. 
(2) If the Court orders arbitral proceedings to be consolidated under subsection (1)(d)(i) 
or to be heard at the same time or one immediately after another under subsection 
(1)(d)(ii), the Court has the power  
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(a) to make consequential directions as to the payment of costs in those arbitral 
proceedings; and 
(b) if 
(i) all parties to those arbitral proceedings are in agreement as to the choice of arbitrator 
for those arbitral proceedings, to appoint that arbitrator; or 
(ii) the parties cannot agree as to the choice of arbitrator for those arbitral proceedings, to 
appoint an arbitrator for those arbitral proceedings (and, in the case of arbitral 
proceedings to be heard at the same time or one immediately after another, to appoint the 
same arbitrator for those arbitral proceedings). 
(3) If the Court makes an appointment of an arbitrator under subsection (2) for the 
arbitral proceedings to be consolidated or to be heard at the same time or one 
immediately after another, any appointment of any other arbitrator that has been made for 
any of those arbitral proceedings ceases to have effect for all purposes on and from the 
appointment under subsection (2). 
(4) The arbitral tribunal hearing the arbitral proceedings that are consolidated under 
subsection (1)(d)(i) has the power under sections 74 and 75 in relation to the costs of 
those arbitral proceedings. 
(5) If 2 or more arbitral proceedings are heard at the same time or one immediately after 
another under subsection (1)(d)(ii), the arbitral tribunal 
(a) has the power under sections 74 and 75 only in relation to the costs of those arbitral 
proceedings that are heard by it; and 
 
(b) accordingly, does not have the power to order a party to any of those arbitral 
proceedings that are heard at the same time or one immediately after another to pay the 
costs of a party to any other of those proceedings unless the arbitral tribunal is the same 
tribunal hearing all of those arbitral proceedings. 
(6) An order, direction or decision of the Court under this section is not subject to appeal. 
 
 
4.4 AUSTRALIA INTERNATIONAL ARBITRATION ACT (1974) 
24 Consolidation of arbitral proceedings 
             (1)  A party to arbitral proceedings before an arbitral tribunal may apply to the 
tribunal for an order under this section in relation to those proceedings and other arbitral 
proceedings (whether before that tribunal or another tribunal or other tribunals) on the 
ground that: 
                     (a)  a common question of law or fact arises in all those proceedings; 
                     (b)  the rights to relief claimed in all those proceedings are in respect of, or 
arise out of, the same transaction or series of transactions; or 
                     (c)  for some other reason specified in the application, it is desirable that an 
order be made under this section. 
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             (2)  The following orders may be made under this section in relation to 2 or more 
arbitral proceedings: 
                     (a)  that the proceedings be consolidated on terms specified in the order; 
                     (b)  that the proceedings be heard at the same time or in a sequence specified 
in the order; 
                     (c)  that any of the proceedings be stayed pending the determination of any 
other of the proceedings. 
             (3)  Where an application has been made under subsection (1) in relation to 2 or 
more arbitral proceedings (in this section called the related proceedings), the following 
provisions have effect. 
             (4)  If all the related proceedings are being heard by the same tribunal, the 
tribunal may make such order under this section as it thinks fit in relation to those 
proceedings and, if such an order is made, the proceedings shall be dealt with in 
accordance with the order. 
             (5)  If 2 or more arbitral tribunals are hearing the related proceedings: 
                     (a)  the tribunal that received the application shall communicate the 
substance of the application to the other tribunals concerned; and 
                     (b)  the tribunals shall, as soon as practicable, deliberate jointly on the 
application. 
             (6)  Where the tribunals agree, after deliberation on the application, that a 
particular order under this section should be made in relation to the related proceedings: 
                     (a)  the tribunals shall jointly make the order; 
                     (b)  the related proceedings shall be dealt with in accordance with the order; 
and 
                     (c)  if the order is that the related proceedings be consolidated—the 
arbitrator or arbitrators for the purposes of the consolidated proceedings shall be 
appointed, in accordance with Articles 10 and 11 of the Model Law, from the members of 
the tribunals. 
             (7)  If the tribunals are unable to make an order under subsection (6), the related 
proceedings shall proceed as if no application has been made under subsection (1). 
             (8)  This section does not prevent the parties to related proceedings from agreeing 
to consolidate them and taking such steps as are necessary to effect that consolidation. 
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4.5 AUSTRALIA COMMERCIAL ARBITRATION ACT 2010 NO 61 (NSW) 
27C   Consolidation of arbitral proceedings 
(1)  Unless otherwise agreed by the parties, a party to arbitral proceedings may apply to 
the arbitral tribunal for an order under this section in relation to those proceedings and 
other arbitral proceedings (whether before that tribunal or another tribunal or other 
tribunals) on the ground that: 
(a)  a common question of law or fact arises in all those proceedings, or 
(b)  the rights to relief claimed in all those proceedings are in respect of, or arise out of, 
the same transaction or series of transactions, or 
(c)  for some other reason specified in the application, it is desirable that an order be 
made under this section. 
(2)  In this section, 2 or more arbitral proceedings that are the subject of an application 
under subsection (1) are called the related proceedings. 
(3)  The following orders may be made under this section in relation to the related 
proceedings: 
(a)  that the proceedings be consolidated on terms specified in the order, 
(b)  that the proceedings be heard at the same time or in a sequence specified in the order, 
(c)  that any of the proceedings be stayed pending the determination of any of the other 
proceedings. 
(4)  If all the related proceedings are being conducted by the same tribunal, the tribunal 
may make any order under this section that it thinks fit in relation to those proceedings 
and, if an order is made, the proceedings must be dealt with in accordance with the order. 
(5)  If 2 or more arbitral tribunals are conducting the related proceedings: 
(a)  the tribunal that received the application must communicate the substance of the 
application to the other tribunals concerned, and 
(b)  the tribunals must, as soon as practicable, deliberate jointly on the application. 
(6)  If the tribunals agree, after deliberation on the application, that a particular order 
under this section should be made in relation to the related proceedings: 
(a)  the tribunals are to jointly make the order, and 
(b)  the related proceedings are to be dealt with in accordance with the order, and 
(c)  if the order is that the related proceedings be consolidated—the arbitrator or 
arbitrators for the purposes of the consolidated proceedings are to be appointed, in 
accordance with sections 10 and 11, from the members of the tribunals. 
(7)  If the tribunals are unable to make an order under subsection (6), the related 
proceedings are to proceed as if no application has been made under subsection (1). 
(8)  Before making an order under this section, the arbitral tribunal or tribunals concerned 
must take into account whether any party would or might suffer substantial hardship if 
the order were made. 
(9)  This section does not prevent the parties to related proceedings from agreeing to 
consolidate them and taking such steps as are necessary to effect that consolidation. 
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Note. There is no equivalent to this section in the Model Law. 
 
 
4.6 NETHERLANDS ARBITRATION ACT (1986) 
Article 1045 - Third Parties  
1. At the written request of a third party who has an interest in the outcome of the arbitral 
proceedings, the arbitral tribunal may permit such party to join the proceedings, or to 
intervene therein. The arbitral tribunal shall send without delay a copy of the request to 
the parties.  
2. A party who claims to be indemnified by a third party may serve a notice of joinder on 
such a party. A copy of the notice shall be sent without delay to the arbitral tribunal and 
the other party.  
3. The joinder, intervention or joinder for the claim of indemnity may only be permitted 
by the arbitral tribunal, having heard the parties, if the third party accedes by agreement 
in writing between him and the parties to the arbitration agreement.  
4. On the grant of a request for joinder, intervention, or joinder for the claim of 
indemnity, the third party becomes a party to the arbitral proceedings. Unless the parties 
have agreed there on the arbitral tribunal shall determine the further conduct of the 
proceedings.  
Article 1046 - Consolidation of Arbitral Proceedings  
1. If arbitral proceedings have been commenced before an arbitral tribunal in the 
Netherlands concerning a subject matter which is connected with the subject matter of 
arbitral proceedings commenced before another arbitral tribunal in the Netherlands, any 
of the parties may, unless the parties have agreed otherwise, request the President of the 
District Court in Amsterdam to order a consolidation of the proceedings.  
2. The President may wholly or partially grant or refuse the request, after he has given all 
parties and the arbitrators an opportunity to be heard. His decision shall be communicated 
in writing to all parties and the arbitral tribunals involved.  
3. If the President orders consolidation in full, the parties shall in consultation with each 
other appoint one arbitrator or an uneven number of arbitrators and determine the 
procedural rules which shall apply to the consolidated proceedings. If, within the period 
of time prescribed by the President, the parties have not reached agreement on the above, 
the President shall, at the request of any of the parties, appoint the arbitrator or arbitrators 
and, if necessary, determine the procedural rules which shall apply to the consolidated 
proceedings. The President shall determine the remuneration for the work already carried 
out by the arbitrators whose mandate is terminated by reason of the full consolidation.  
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4. If the President orders partial consolidation, he shall decide which disputes shall be 
consolidated. The President shall, if the parties fail to agree within the period of time 
prescribed by him, at the request of any of the parties, appoint the arbitrator or arbitrators 
and determine which rules shall apply to the consolidated proceedings. In this event the 
arbitral tribunals before which arbitrations have already been commenced shall suspend 
those arbitrations. The award of the arbitral tribunal appointed for the consolidated 
arbitration shall be communicated in writing to the other arbitral tribunals involved. Upon 
receipt of this award, these arbitral tribunals shall continue the arbitrations commenced 
before them and decide in accordance with the award rendered in the consolidated 
proceedings.  
5. The provisions of article 1027(4) shall apply accordingly in the cases mentioned in 
paragraphs (3) and (4) above.  
6. An award rendered under paragraphs (3) and (4) above shall be subject to appeal to a 
second arbitral tribunal if and to the extent that all parties involved in the consolidated 





APPENDIX 5 Sample Multiparty “Umbrella” Agreement372  
 
 








[Set out recitals describing background to the transaction and the suite of underlying 
agreements, including the following: 
(A) The parties wish to resort to arbitration as the exclusive means of resolving in a 
final, binding, cost-effective and consistent manner all Disputes (as defined below) 
arising out of or connected with any of the Transaction Documents (as defined below) 
and have agreed that, with effect upon entering into this Dispute Resolution Agreement, 
any Dispute shall be governed by the procedures set out herein. 
(B) In furtherance of the foregoing, the parties have agreed to enter into this Dispute 
Resolution Agreement.] 
 




[Set out definitions, including the following:  
 Dispute means any dispute, difference, controversy or claim arising out of or in 
connection with any of the Transaction Documents including any question regarding the 
existence, breach, validity or termination of any of them; 
 Disputing Parties means the claimant(s) and the respondent(s) to a Dispute and 
Disputing Party means either the claimant or the respondent, as applicable; 
 Parties means any of the signatories to this Dispute Resolution Agreement and 
any person to whom a valid assignment or transfer of rights or obligations has been made 
pursuant to clause 3 hereof; 
 Transaction Documents means the agreements executed or to be executed 
between some or all of the parties, as listed in the Schedule to this Agreement, and 
Transaction Document shall mean any one of them.] 
 
2. Dispute Resolution 
 
[Consider including sample clause for tiered dispute resolution methods set out at 
Appendix 4, as amended:] 
(a) Negotiation 
 
                                                             
372
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In the event of any Dispute, any party may serve notice in writing to the [Chief 
Executive] of the party/parties who shall consult in good faith and endeavour to resolve 
the dispute by negotiation. 
(b) Mediation 
 
If the Disputing Parties are unable to settle the Dispute by negotiation within [•]days of 
the referral by them of the Dispute under Clause 2(a), then the Disputing Parties must 
seek settlement of the Dispute by mediation in accordance with the Mediation Procedure, 
which Procedure is deemed to be incorporated by reference into this clause. 
 (c) Arbitration 
 
If the Dispute is not settled by mediation within [•] days of the appointment of the 
mediator, or such further period as the Disputing Parties shall agree in writing, the 
Dispute shall be referred to and finally resolved by arbitration under the [•] Rules, which 
Rules are deemed to be incorporated by reference into this clause. 
 
The language to be used in the mediation and in the arbitration shall be [•]. 
 
In any arbitration commenced pursuant to this clause, 
(i) the number of arbitrators shall be [one/three]; and 
(ii) the seat, or legal place, of arbitration shall be [city and/or country]. 
 
[The parties hereby agree that any restriction in the Rules upon the nomination or 
appointment of an arbitrator by reason of nationality shall not apply to any arbitration 
commenced pursuant to this clause.]  
 
By agreeing to arbitration under this clause, the parties shall not be precluded from 
seeking interim measures of protection from a court of competent jurisdiction or other 
judicial authority, subject always to satisfying the relevant procedural or other 
requirements imposed by such court or other judicial authority. 
 
[Any challenge to the validity or enforceability of the agreement to arbitrate in this clause 
may be referred only to the arbitral tribunal to be appointed hereunder or to the courts in 
the seat/place of arbitration.]  
 
3. Additional Parties And New Agreements 
 
If any rights and/or obligations under any Transaction Document are validly assigned or 
transferred in accordance with the terms of such Transaction Document, then the assignor 
or transferor shall procure that, prior to and as a condition precedent to such assignment 
or transfer, the assignee or transferee accepts in writing the rights and obligations to 
resolve Disputes arising out of or in connection with such Transaction Document in 
accordance with this Agreement. 
 
If any new agreement is entered into between any of the parties or between any party to 
this Agreement and a third party the parties shall procure that this Agreement is amended 
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to: (a) add such third party as a signatory to this Agreement; and/ or (b) incorporate such 
new agreement in the list of Transaction Documents. 
 
4. Governing Law 
 
This Agreement shall be governed by and construed in accordance with the substantive 
law of [______].  
 
[Consider including additional provisions such as: (a) an entire agreement clause; (b) a 
counterparts clause; (c) a clause setting out the manner in which this agreement may be 








APPENDIX 6 Survey Questionnaire and Responses 
 Multiparty Arbitration 
Thank you for taking the time to complete this survey. It should take approximately 15 
minutes. 
This survey is being conducted as part of a university research at the National University 
of Singapore (NUS). The study focuses on multiparty international arbitration of 
construction disputes under Singapore's legal framework. 
All responses are confidential and will remain anonymous. The data collected will be 
used for the sole purpose of the current research. 
 
Introduction (1/5) Responses 
  1-1 Are you: 
 (multiple answers possible) 
 
  Arbitrator 77% 
In-house counsel  
 Private legal practitioner  54% 
Other:  12% 
  
  1-2 Are you based 
 
  In Singapore? 35% 
Outside Singapore? 54% 
No answer provided  8% 
 
1-3 Have you dealt with cases of international 
construction arbitration in the past 20 years? 
 
  Yes, less than 5 cases. 35% 
Yes, between 5-10 cases. 15% 




1-4 Which of the following groups have mostly 
been represented or advised by you? 




  Main contractor(s) 38% 
Sub-contractor(s) 12% 
Employer(s)/Developer(s) 23% 
Not applicable 38% 
  
1-5 To what extent do you consider yourself 
familiar with the institutional arbitration rules 
of the SIAC (Singapore International 
Arbitration Centre)? 
 
  Absolutely familiar 69% 
Almost familiar 19% 
Less familiar 4% 
Not familiar at all 4% 
  
1-6 Do you have any experience dealing with 
arbitration in a multiparty construction 
dispute involving main contractor, 
subcontractor and employer? 
 
  Yes, I have dealt with many cases 23% 
Somehow experienced 38% 
No experience at all 38% 





  Practice of Multiparty Arbitration (2/5) 
 
  
2-1 Most international arbitration rules and 
legislations do not provide for resolution of 
multiparty disputes. Do you agree that this is 
one of the significant limitations to resolving 
construction disputes involving more than two 
parties? 
 
  Strongly agree 31% 
Somehow agree 46% 
Strongly disagree 12% 
Not sure 8% 
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  2-2 Sometimes a dispute between the main 
contractor and the developer concerns the 
work done by a sub-contractor. Have you 
encountered this situation in your professional 
experience? 
 








  2-3 When multiple parties are involved, 
absence of an arbitration agreement among 
all parties may lead to multiple proceedings 
and/or inconsistent awards. Have you 
encountered this situation in your professional 
experience? 
 











  Legislation (3/5) 
 
  
3-1 “To avoid the problem of multiple 
proceedings and/or inconsistent awards in 
related main contract and sub-contract 
proceedings, it is important to create 




Do you agree? 
  Strongly agree 50% 
Agree 35% 
Disagree 8% 
Strongly disagree 4% 
Not sure 
 




  3-2 Singapore International Arbitration Act 
and the Model Law on arbitration developed 
by the United Nations' Commission on 
International Trade Law are both silent on the 
possibility of multiparty arbitration in case of 
related or connected matters, such as the 
above scenario (question 2-2). According to 
your experience how do you assess this state 
of the legislation? 
 
  Beneficial 4% 
Neutral 65% 
Negative 23% 





  3-3 Is there any foreign legislation that you 
find more efficient than the current 
Singaporean legislation in addressing 
multiparty international arbitration in case of 
related disputes? 
 (multiple answers possible) 
 
  Hong Kong 12% 
England 





Not sure 54% 









  3-4 What is your preferred way of avoiding 
multiple international arbitration proceedings 
on connected or related matters? 
 (multiple answers possible) 
 
  Broadening the powers of the arbitrators 
through legislative measures 35% 
Broadening the power of the domestic courts 
to intervene in limited circumstances  8% 
Ensuring that a multiparty arbitration 
agreement exists among all of the above 
three groups.  73% 
Other:  4% 
No answer provided  4% 




  3-5 If the Singapore International Arbitration 
Act contained a provision that would allow 
the arbitrator to conduct multiparty 
arbitration upon their discretion, with the 
possibility of the parties opting in or out of the 
provision, would you recommend your clients 
to opt in? Why? 
 
  Yes, opt in 35% 
No, opt out 12% 











  Arbitration Rules (4/5) 
 
  4-1 Are you familiar with any of the following 
sets of arbitration rules? 
 (multiple answers possible) 
 
  International Chamber of Commerce 
Arbitration Rules (ICC) 
 
88% 




















Netherlands Arbitration Institute Rules (NAI) 
 
8% 




Hong Kong International Arbitration Centre 
Administered Arbitration Rules (HKIAC) 
 
63% 
No answer provided 
 
4% 
4-2 If a client seeks to avoid multiple 
international arbitration proceedings about 
related disputes, in the absence of other 
factors to consider, which set of rules would 
you recommend among those you are familiar 
with? 
 
  ICC 46% 
ICE 
 CIMAR 














  Contractual Arrangements (5/5) 
 
  
5-1 How often is a multiparty international 
arbitration clause (consolidation and/or 
joinder and/or intervention) included in 
contracts that you deal with? 
 5-1.1 In main contracts: 
 




No answer provided  4% 
 
5-1.2 In sub-contracts: 
 









  5-2 If you were to advise a sub-contractor, 
would you recommend them to become a 
signatory to an already existing arbitration 
agreement between the main contractor and 
the employer? 
 
  Yes, under certain conditions 58% 
No, never 27% 








5-3 If you were to advise the main contractor 
or the employer, would you recommend them 
to allow future sub-contractors to become 
signatories to the arbitration agreement 
between themselves? 
 5-3.1 When advising a main contractor: 
 
  Yes, under certain conditions 73% 
No, never 19% 
No answer provided  4% 
 
5-3.2 When advising an employer: 
 
  Yes, under certain conditions 58% 
No, never 23% 





5-4 Would you recommend to your clients to 
draft a dispute resolution clause in their 
arbitration agreement to facilitate multiparty 
international arbitration? Why? 
 
  Yes 50% 
No 4% 
Not sure  42% 





5-5 In your view, what are the key factors of 
an efficient multiparty arbitration agreement 
between the main-contractor, the employer 
and the sub-contractor(s)? 
  
 
